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{   Ai>VEBTiSEM^Nf. 

THROUOHdtjf  the  foHowing  Treatise,  it 
has  been  the  author's  endeavour  to  state 
the  Law  in  as  concise  a  manner  as  accu^ 
racy  would  permit.  Brevity  seemed  to 
be  peculiarly  called  for  in  a  work  pro*- 
fessedly  written  With  a  view  to  practical 
utility. 

The  Profession  will  perceive  that  the 
greater  part  of  the  subject  has  not  been 
hitherto  treated  on.  In  regard  to  thosfe 
parts  in  the  elucidation  of  which  the 
talents  of  other  gentlemen  have  already 
been  applied,  it  has  been  the  author's 
constant  practice  not  to  resort  to  the 
works  of  those  gentlemen,  Until  he  had 
gone  through  all  the  Cases  he  Could  mfeet 
With  on  the  subject,  and  had  finally  ar- 
ranged 


VI  ADVERTISEMENT. 

ranged  the  materials  he  had  collected  ia 
his  own  method.  This  plan  was  adopted 
for  two  reasons,  first,  In  the  hope  that  a 
new  arrangement  might  tljirow  som^  ad- 
ditional light  upon .  the  subject ;  and, 
secondly,  because  it  seems  hardly  justifi- 
able for  one  author  to  appropriate  to  him- 
self the  labours  of  another.  Where  any 
author  has  been  quoted,  the  crodit  of 
the  passage  is  secured  to  him  by  the 
mode  of  quotation  adopted.   . 

Much  pains  have  been  bestowed  on  the 
Indexes,,  through  a  conviction  that  a  work 
which  is  in  want  of  a  correct  index,  eithdr 

to  the  names  of  the  Cases  cited  or  to  the 
principal  subjects  treated  on,  cannot  be 
essentially  useful  in  practice. 

In  a  few  instances,  the  author  has  been 
tempted  to  digress ;  but  this  does  not 
interfere  with  the  body  of  the  work,  and 

the 
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tlie  Importance  of  th^  subjects  will,  it  i$ 
hoped,  be  a  sufficient  excuse  for  their  in- 
troductioBt 

;  Were  the  author  to  state  how  little  ad- 
Vatitage  he  has  derived  from  the  assist- 
ance of  others,  and  tinder  what  peculiar 
disadvantages  the  work  has  been  written, 
it  might,  perhaps,  in  some  measure,  plead 
his  excuse  for  any  errors  into  which  he  may 
have  fallen ;  but  as  the  merit  of  the  work 
only  can  ultimately  ensure  its  success, 
on  that  he  must  rely,  trusting  to  the  in- 
dulgence of  a  liberal  profession,  who  will 
l5e  impressed  with  a  due  sense  of  the 
difficulty  attending  a  minute  investiga- 
tion^ of  so  wide  a  field  of  legal  learning. 


In  page  255  it-  is  stated,  that  somc^ 
gentiifi^en  appear  to  think  that  a  pur« 

iQhaser 
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chaser  is  in  no  case  bound  to  see  to  the 
application  of  the  purchase^money,  where 
there  is  a  hand  appointed  to  receive  the 
money.  It  was  not  till  after  the  whole 
of  the  work  had  been  printed,  that  the 
.author  saw  the  last  edition  of  Mn 
PowelFs  treatise  of  Mortgages^  where  the 
same  opinion  is  espoused.  The  author 
has  not  been  induced  to  alter  his  senti- 
ments, but  he  has  deemed  it  proper  to 
call  the  reader's  attention  to  the  discus- 
sion which  this  important  point  has  un- 
dergone (a). 

Thfe 

{a)  The  author  has  searched  the  register's  book  for  the 
three  cases  of  Langley  v.  Lord  Oxford^  Tenant  v.  Jack- 
son^ and  Cotton  v.  Everall^  cited  in  1  Bra.  C«  C.  l86,  n. 
The  first  case  he  found  in  Reg.  Lib.  1748,  B.  300, 
but  the  register's  book  merely  contains  an  account  of 
the  dismissal  of  the  plaintiff's  biU,  without  a  statement 
of  the  facts.    The  second  case  he  discovered  in  Reg.  Lib. 


A^VfiilTIS£M£KT«  IX 

The  Sd  pai:t  of  Mr,  Vesey's  1st  vol* 
N*S.is  just  published,  and  the  author  beg» 
tQ  refer  the  reader;  to  the  case  of  Trimmer 
V,  Bayne,  page  209f  in  which  tlie  Master 
of  the  Rolls,  on  the  general  doctrine  of 
tnarshalling,  extended  the  benefit  of  a 
vendor's  lien  on  an  estate  for  the  pur* 
chase-money,  to  third  persons.  It  will  be 
seen  that  a  different  rule  is  stated  in  tlie 
following  work  (p.  283—286),  The  author 
may  be  allowed  to  observe  that  in  Trim- 

1773,  B*  1W/481.  The  facts^arc  very  complicated, 
and  the  author  did  not  meet  with  the  decree.  The  third 
case  he  searched  for  through  some  books,  without  suc^ 
cess.  The  very  heavy  expense  attending  a  scai^h  o(  the 
register's  books,  by  a  gentleman  under  the  bar,  and  the 
strict  rule  of  permitting  none  but  office  copies  to  be 
had  of  the  reports,  must,  in  many  instances,  deter 
gentlemen  from  resorting  to  those  funds  of  knowledge, 
and  consequently  operate  as  a  bar  to  the  propagation  of 
legal  learning. 

mer 


tner  v.  Sayne,  thei  case  of  Coppin  v.  Copf-* 
pin»  was  not  adverted  to^  ^though  it  ap- 
pears, to  be  a  direct  authority  against  the 
decision  of  the  Master  of  the  Rolls. 

Sione  Smlding,  lAncoln's  InH, 
l6tl  February,  ieO§. 


THE 


.    TH^Cpm^KTS. 


INTRODUCTORY    CHAPTEiEl*       \      .      .      .      .       1 

CHAP.  I. 

OF    SALES   BY    AUCTION    AKD   PRIVATE   /AGREE*' 
MBNT       .      4      .      .      «      I.      .      .      ^      •      b        12 

CHAR  n. 

OT    SALES    TJ^TDER     THE     AUTHORITY    OF   THIS 
COURTS    O^  EQUITY        *..*•.        3l 

CHAP.  IIL 

^W  THE    FOURTH    SECTION  OF  THE  STATUTE  OT 
FRAUDS    (of    parol    AGREEMENTS)        .        41 

CHAP.  IV. 

Of  THE  CONSEQUENCES  OF  THE  CONTRACT      64 

CHAP.    V. 
OF  THE  CONSIDERATION        .      .      .      .      j         104 

CHAP. 


XU  tHE   COKTBKtK^ 


CHAP.  VI. 

OF  tHB  PARTIAL  EXECUTION  OF  A  CONTRACt^ 
W9ERE  A  VENDOk  HAS  NOT  THE  INTEREST 
HE-  PRETENDED  TO  SELL  ;  Al^D  Ot  DEFECTS 
In  THE  QUALITY  AND  QUANTITY  OF  THE 
ESTATE       *      .      .      4      4      ,      ,      d      ^      4      122 

CHAP.  vn. 

OF  THE  TITLE  A  PURCHASER  MAY  REQUIRE    140 

cttAP.  vm. 

OF  THE  TIME  ALLOWED  TO  COMPLETE  THS 
CONTRACT -       ISd 

CHAP.  IX. 

OF  THE  ABSTRACT  AND  CONVEYANCE;  THE 
ASSIGNMENTS  OF  TERMS,  ATTESTED  COPIES 
AND    GOVPNANTS    TO    WHICH  A    PURCHASER 

IS  entitled;  of  searching  for  incum- 
brances; AND  OF  relief  IN  RESPECT  OF 
INCUMBRAi^CES        .....*-,     202 

CHAP.  X. 

OF   INTEREST       ......*.*      24^ 

CttAP. 


THX   CONTIKTI.  tSl 


CHAP.  XL     . 

OF  THE  OBLIGATION  OF  A  PURCHASER  TO 
SEE  TO  The  APPIilCATIOW  OF  THE  PUR. 
gHASE-MONEY       •«••••.«      254f 

CHAP,  xn. 

qf  THE   vendor's  lien  on  THE  ESTATE    SOLl> 
FOR  THE  PUIICHAS^-MONeV,  IF  NOT  PAID   27* 

CHAP.  xra. 

OF  THE  FERSOJTS  INCAPABLE  OF  PURCHAS. 
ING        ,....,...••        ,289 

CHAP.  :^iv. 

OF  JOINT  PURCHASES^  PURCHASES  |N-  THl 
NAMES  OF  THIRD  PERSONS  ;  AND  PURCHA«> 
$£S   WITH    TRUST    MONEY.      ,      ,      .      ,      309 

CHAP.  XV. 

OF  THE  PROTECTION  AND  RELIEF  AFFORDED 
TO  PURCHASERS  BY  STATUTES,  AND  BY 
THP   RULES   OF   EQUITY         .      ,      ♦      .         334 

CHAP. 


apv.  TBa  CWTENTS. 

CHAP.  XVI. 

Of  NOTICi;    .    .    *,    .     •     •    •     •    «     »    387 

'       .  ;  ■  ;     •  -  '       '  •  f       •  , 

'      .  '•  ... 

.      .  •      CHAP.  XVn.    •  :    u." 

6rH-MDlN&  A   FURfcHASE*      .      .      ...       403 


AP7£NCIX      .      « 


41ft 


INTRO- 


INTRODUCED  and  CITED  CASES^ 


ffoie, ''  T  .**  JoUows  the  name  of  the  Plfdntif, 
the  name  of  the  Defendant. 


'and*' 


Abbot  V..Gibb«,  2^B 
Abbot'and  Jebb,  259 
fihdvr.  Lovcday,  376 
Abel  V,  Efcathcote,  157 
Abingdon   Lord  and  Child^ 

249^  250,  2A2 
Abney  andt  Merry^  391 
Acherley  v.  Acherley,  321 
Adams  and  pahlel^  8Q,  87  « 
Adams  V.  Weare,  104 
Adcock  and  Merliens^  25 
Addison  V.  Bawson,  2g2    . 
Aiam  V.  JoardoD,  404 
Alcock  and  Kndllys^  7^ 
Aldridge  and  Mcsnard,  23 
Allen  and  Garbrand^  291 
Alleyn  v.  Alleyn,  65 
AUingtoz^  and  Boteler^  82 
Allpass  V.  Watkins,  97 
Alston  and  Taylor^  3^2 
Alt  and  Brandey>  17 
Ambrose  V.  Ambrose^^  320 
-i4iny*i  casc^  ^10 


Andover  (Countess  of)  an4 

Sir  James  Lowther«  244 
Atidrcws  and  Back,  331 
Andrews  andCha]*led,104427a 
Andrews  v.  Emerson,  32 
Andrew    v.  Wrigley,    27  la 

273,  275,  386 
Annesley  v.  Ashorst,  3p    . 
Anonymous,  (i2Cha.  Ca.  igj), 

240 
Anonymous,  (2  Cha.  Ca.  53), 

85 
Aoonymou8,(2  Cha.Ca.l6l]f^ 

410,  n.  415 
Anonymous,  (2  Cha.Ca.206), 

374 
Anonymoijrf,  (2  Frecfm,  t2?7> 

63,3^ 
Anonymous^  (1  Vern.  318), 

393= 
Anonymous ,  ( 1  V«ntr«36l  )>4| 
Anonymous,  (2  Vcntr.  301), 

320,  414 
Anonymous,  (Mo8e,96),258 

?94  ^ 

Anonyi^tttj 


xn 


TABLE    OF    CASES. 


.  Anon7moai«(Salk.l53),260 
Anonymous^  (5   Vin.    Abr. 

521,  pi.  32),  317 
Anonymous  (Sel.  Cha.  Ca. 

57),  332 
Anonymous,  (iBro.  C,  C. 

153),  107 
Anonynrous,  (2  Dick.  4g7, 

n.),  ro2 
Anonymous,    (l   Ves.   Jun. 

453),  35 
Anonymous,   (2  Vcs.  Jun. 

i?86),34 
Anonymbns,  (2  Vcs.    Jun. 

33i),  36     . 
Anonymous,    (2  Vcs.  Jun. 

487),  32 
AnouymoKs,    (fi  Ves.  Juq. 
'        148),  32 
Anonymous,    {6  Ves.  Jup. 

24),  107 
Anonymous,    (6  Ves.   Jun. 
.      513),  34 

Anonymous,  (3  East,   337, 
.  cited),  14  .       . 

Aiu)nyipous,  (MS.),  151 
Arkwright  andCrosIey,  1  l6,n. 
Arnajdv.  Arnald,  74; 
'Arbold  and  Beckinal,  ^75' 
Arnot  y.  Biscoc,  406 
Arundel  and  Day,  411.  n.  413 
Ashdown  and  Stileman,  330 
Ashurst  and  Annesley,  39 
Ashley  v.'Baillie,  390,  392 
Aston  V.  Aston, '411 
Aston  V.  Curzon,  415 
Aston  and  Culpepper,  258, 

262,  393 
Atchcrley  v.Vemon,64,65,66 
Atchison  V.  Dickson^  112,  n. 
Atkins  V.  Rowe,  318 
Atkinson  and  Bowles,  135 
Atkinson  and  Hall,  3/5 


Attorney  Genoral  t.  Bagg, 

327 
Attorney  General  v.  Day,  40, 

77 
Attcnney  General,  v,  Gower, 

129,  390,  414 
Attorney  General  and  Thmx* 

ton,  219,  220 
Attwood  and  Moth,  10^ 
Austen  and  Halsey,  284 
Austen  and  Davies«  380 
Awbry  v.  Kent,  238 
Aylesford*s(Earl  of)  case,  60 


B 

Back  V.  AndrcwSi  331    / 
Backhouse  and  Bedford,  364, 

366 
Baddall  acid  Gibbons,   480, 

281,  i86 
Bagenal  and  Whalqr,  46,  50 
Bagg  and  Attorney-Generai; 

327  \ 

BailyandSteniXlQ 
Baily  V.  Ekins,  265. 
Baity  and  Lamas,  317 
Baillie  9nd  Ashley,  39O,  393 
Baker  V.  Child,  86 
Baker^d  Cuthhert,  26l 
Baker  and  Smith,  320 
Baldwin  and  Lloyd,' 2^81  ?Q0 
Balguey  v.  Hamilton,  332    ' 
Ballard  and  Crowe,  304 
Banbury,  Earl  of,  and  Bis* 

coe,  399  '    . 

Barber  and  Davy,  244 
Barber  and  Lea,  55 
Barchard  and  Low,  109 
Barker  and  Brampton,  414 
Barker  v.  Holfofd,  36 
Barkley  and  Jones,  gg 

Barnard 


TABLE   OF   CASES. 


xvu 


Barnard  and  ^twell,  261 
Barnard   (Lord)  and    Vane, 

237,  2a8,  391 

Barnes  v.  Crowe,  73 
Baras  V.  Canning,  3^3 
Bamrett  v.  Gouieserra,  106 
Barring^n  v.  Horn,  84 
Barrow  and  Hilton,  92 
SarUctt  V.  PickersgiU,  323 
Bartley  aiad  Rutter,  376 
Barton  and  Richards,    178, 

203,  206,  .231 
Basset  v.  JNosworthy,  374, 

413 
Basest  and  Upton,  337 
Baten^an  and  Stephens,  108 
Battaly  andEdlin,  381 
Baxter  v.  Lewis,  100 
Baylis  v.  Newton,  329 
Bayne  and  Croyston,  36 
Beane  and  Ithell,  272 
Beardshai;n  and   Davie,  64, 

^5,  71 
Beatnift' V.  Smith,  368 
Beaudcrck  (Lord)  v.  Cant, 

407 
Beazely  and  Welfbrd,  46,  5 1  ^ 

4Q1 
Beckford  v.  Beckford,  324 
Beckett  v.  Cordley,  401 
Beckinal  v.  Arnold,  375 
Bedford  v.  Backhouse,  364, 

366 
Bedford  (Earl  of)  "and  Clare, 

378 
Beech  and  Taylor,  5g 
iBelch  V.  Harvey,  173 
Bell  V.  Cundall,  375 
Bell  V.Howard,  187 
Bellamy  v.  Liversidge,  J  76 
Balliisis  (Lady)  v.  Compton, 

322 
Ben  net  College,  v..  Carey,  29 
Bennct  v.  Mayhcw,  333 


Bennet  v.  Musgrovc,  343 
BennettandFeisall,  414 
Bennett  and  Moor,  399 
Eenyon  v.  GoUins,  259 
Berkeley  and  Weston,  415 
Berry    v.  Young,     24,    27, 

183,  223 
Bestv.  Stamford,  218 
Bettcll  and  Webb>  J  00 
Bckteswortb  (Dr.)  v.  Dean 

and  Chapter  of  StPaul's, 

89 

Beversham  and  Tyler,  138 
Bevis  and  Whitchurch,  4S,  59 
Bexwell  v.   Christie,  15,  1 9 
Bicknelland  Evans,  211,  222, 

3a6,  378,  404 
Bill  and  Humble,  27 1,  275 
Bingham  v.  Bingham,  103 
Binion  (Sir  G.)  v.  Stone,  327 
Birch  V.  Blagrave,  329 
Birch  and  Watson,  33 
Birkliead  and  Wortley,  395 
Birt  and  Meder,  415 
Biscoe  and  Arnqt,  406 
Discoe  V.  Earl  of  Banbury,  Sgg 
Blacker  and  Savile,  l63 
Blackburn  v.  Gregspn,  281, 

283,  286 
Blackwell  and  Boyer,  32,  125 
Blades  v.  Blades,  368 
Blagrave  and  Birch,  329 
Blake  and  Earl  of  Maccles- 
field, 36 
Blandist  and  Miller,  63 
Bloodvvortl),  and  Radford.347 
Rlpunt  v.  Blount,  246,  250 
Blythmore  and  Parker,  417 
Boakesand  Kingdome,  404 
Boardman  v.  Mortyn,  60  . 
Bodin'gton  and  Wilker,  3(}6 
Bodmin  (Lady)  v.  Vandebcu- 

dy,  414 
i)  Bogan 


xvm 


TAB^E    OF    CASES, 


Bogan  and  Sir  C.  Shovel,  137 

Bond  V.  Kent,  279 

Bonny  v.  Ridgard,  373,  274, 
275 

Boorc  and  Marquis  of  Hert- 
ford, 195 

Booth  and  Whale,  274 

Boston  and  the  |Cing,  323 

Boteler  V.  Allington,  82 

Botelersand  Hearn,  28Q,28>, 
286 

Bourne  and  Hunt,  168 

Bower  v.  Cator,  Go 

Bowes  and  Lady  Strathmore, 

72  ^ 

Bowles  V.  Atkinson,  135 
Bowles  V.  Rogers,   64,  197* 

286 
Boyer  v.  Blackwell,  32,  125 
Bramley  v.  Alt,  17 
Brampton  v.  Barker,  414 
Brandling  v.  Ord,  386 
Brandt  and  Dews,  108 
Braybroke  (Lord)  v.  Inskip, 

148,  270,  377 
Bree  v.  Holbcch,  238 
Breton  Le  and  Hargravc,  39O 
Brett  V.  Marsh,  243 
Bridges  and  Kingdome,  331 
Bringloe  and  Malloro,  293 
Brockett  and  Oxwick,  137 
Brockhurst  andWhitbread,59 
Brook  (Earl)  v.  Bulkeley,  384 
Brotherton  v.  Hatt,  390 
Brown  v.  Carter,  343 
Brown  y.  Baindle,  83 
Browne  andKenney,382, 400 
Bxydges  v.  Duchess  of  Chao- 

dosj  68,  n. 
Buckingham  and  Smallcomb, 

351 
Buckingham  (Duke  of)  ard 

Philips,  88^  108 


Buckhouse  v.  Crosby,  53>  5S 
Buckland  and  Floyd,  60 
Buckle  and  Cannel,  89 
Buckmaster  v.  Harrop,  2$^ 

S5,  61,  62,  65^  77' 
Bucknell  and  Weakly,  33J 
Budgin  and  Christ's  HospitaI> 

331 
Bulkeley  and  Earl  Brook,  384 
Buller  V.  BullcT)  76 
Bullock  V.  Sadlier,  413 
Burden  v.Kennedy>  233, 36Q 
Burgh  V.  Francis,  379 
Burgh  V.  Wolf,  376 
Burlace  v.  Cook,  375,  41 6 
Burland  and  Bushel,  SI 6,  n. 
Burnaby  v.  Griffin.  82 
Burrough  v.  Skinner,  27 
Burroughs  and  Saunders,  29fi 
Burrows  and  Walker,  330 
Bumam  and  Smith,  ]84,  1^ 
Burting  v.  Stonard,  27 1 
Bury  V.  Bury,  391,  399 
Bushel  V.  Burland,  3l6,  a. 
Butcher  v.  Stapely,  60 
Butter  and  Sansun\,  60 
Buxton  V.  Cooper,  5,  104 
Bynic  9ud  Price,  297,  308 


Calcraft  v.  Roebuck,  10, 129, 

131,  245,  250 
Calland  and  Roaks,  145 
Calverly  v.  Williams,  139 
Camelford  Lord  and  Smithy 

Camfield  v.  Gilbert,  93  178 
Campbell  v.  Campbell,  223 
Campbell  ▼.  Walker,   293, 

^  297»  305 
Cannel  V.  Buckle,  89 

Canning 


TABIK   OF   CASES. 


xuc 


canning  and  Bams,  393 
Gant  V.   Lord    Beauclerck; 

407 
Capcl  V.  Girdler,   66,   6^, 

*    218 
Capper  and  Mortima:,  IQd, 

115 
Carell  and  Hayes,  18? 
Carey  and  Bennct  College,  29 
Carleton  and  Lowthcr,  275, 

385,  386,  Sg-^ 
Carpenter  arid  Sorrell,  393, 

394,  395 
Carr  and  Hill,  81 
Carr  and  Wedderbume,  54 
Carter  and  Brown,  342 
Carter  V.  Home,  312 
Cartwright  apd  Denn,  .384 
Carathers  v.  Carathers,  154 
Carwarden  and  Parry,  343 
Cason  V.  Round,  414 
^       Cass  V.  Rudele,  111 

'  Cass  V.  Waterhouse,  47,  138 
Castle  and  Poward,  17 
Gator  and  Bower,  60 
Catorv.  Earl  of  Pembroke, 

243 
Cave  and  Payne,  25 
Cavendish  v.  Worsley,  81 
Cliamherlain  and  Cox,  215,  , 

n.  251 
Chambers  v.  Griffiths,  124 
Chapman  v.  Tianner,  278 
Chandelor  v.  Lopus,  4' 
Chandos  (Duchess    of)  and 

Brydges,  68,  n. 
'      Charles  v.  Andrews,  104, 278 
Chase  and  Spencer,  108 
Cherry  and  Ferrars,  342,  n- 

38^.  399 
Chethani  v.  Gnigeon,  32  ' 
Child  V.  Jiord  Abingdon,  249, 

250,252 


Child  and  Bakei*  86  . 
Chiki  V.  Godolphin,  59 
Chirton's  (Walter  de)  case, 

321 
Chivall  V.  NichoUs,  368 
ChoJmondley  and  Pitt,  218 
Christie's  case,  14 
.  Christie  and  Bexwell,  15,  1 9 
Christ's  Hospital  v.  Bu'dgin, 
.  331 
^  Christ's  College  v.  Widdring- 

ton.  407 
Churchill  ex  parte,  293 
Churchill  v.  Grove,  3^6 
Clare  v.  Earl  of  Bedford,  378 
Clark  and  Kirk,  341 
Clarke  and  Goodwin,  102 
Clarke  v.  Terrel,  42 
Clavel  and  East  >lndia  Com^* 

pany,  34 1 
Clay  V.  Clay,  172,  173 
Clere's    (Sir    Edward)  case, 

215,  n. 
Clerk  V.  Clerk,  292 
Clerk  V.  Wright?/29,  44,  59 
Clerk  and  Young,  ]  06 
Clefke  (Sir  J.)  v.  S'mith,  8 
Clifford  V.  I^^wton,  138 
Coare  v.  Creed,  13,  26 
Cockburn    v.    Creditors    of 

Cockpin,  5,  n. 
Cockes  v.  Shc-rman,  385    . 
Cockpen^  (Creditors  of)  and 

.Cockburn,  5,  n. 
Coke  V.  Wilco(  ks,  415      * 
Cole  and  Pordagfc,  28 
Coleman  v.  Upcot,  42, 43, 53 
Coles  and  Forshall,  349 
Coles  V.  Trecothick,  52,  54, 

87,  294,  300 
Collet  V.  De  Gols,  396 
Collet  and  Lloyd,  181,  184, 

198,  250 
b  2  Collet 


XX 


TABLf   or   CASES. 


Collet  V.  Thomson>.g6 
Collet  V.  Woollaston,  105 
Coltson  V.  Wilson,  175 
Commissioners  of  appeals  in 

prize  causes  and  Willis^ 

253 
Compton  and  Lady  Bellasis^ 

322 
Compton  and  Ford,  42 
Conolly  V.  Parsons,  1 5, 17^  IS 
Constable  and  Walker,  29, 

55,  253 
Cook  and  Burlace,  375, 41(5 
Cook  V.  Tombs,  4(5,  47,  55, 

59 
Cookson     and    Whclpdale, 

303,  307 
Cooper  and  Buxton,  5,  104 
<Jooper  V.  Dwine^  145 
Cooth  V.  Jackson,  58,  59 
Coppin  V.  Coppin,  72,  281, 

n.  284 
Coppin  V.  Fernyhough,  399 
Corbet  and  Ewer,  2?!,  274 
Cordley  and  Beckett,  401 
Cordwell  v.  Mackrell,  402 
Cornelius  and  Simmons,  63 
Cotter  V.  Layer,  74 
Cotton  V.  Lee,  53 
Cottrell  V.  Hampton,  258 
Coward  v.  Odingsale,  187 
Cox  V.  Chamberlain,  215  d« 

251    ' 
Craddock  v.  Lake,  310 
Craig  V.  Hopkins,  239,  ^' 
Crane  v.  Drake,  274 
Creasy  and  Haycraft,  378,  n. 
Creed  and  Coare,  13,  26 
Crespigny    v.     Wittenoom, 

117,  n. 
Crcsweli  and  Watts,  378 
Crewe  v,  Dicken,  145,  26g 
Cripps  V.  Reade,  238 


Crisp  and  Cniso,  15 
Crisp  V.  Pratt,  331 
Crockford  and  Knight,  43, 51 
Croft  and  Folkingham,  159 
Crop  V.  Norton,  178,  318, 

321,  323 
Crosby  and  Buckhoiise,  53> 

55 
Crosly  V.  Arkwright,  II6  ru 
Crowe  V.  Ballard,  304 
Crowe  and  Barnes,  73 
Crowther  and  Tawney,  45 
Croyston  v.  Bayne,  57 
Cruso  V.  Crisp,  15 
Culpepper.  V.   Aston,     2$i/ 

262,  393 
Cundall  and  Bell,  375 
Cunningham  v.  Williams,  BJ 
Cutteis  and  Pincke,  gQ,  184» 

192 
Curtis  and  Williamson,  25S. 
Curzon  and  A^ton,  415 
Cuthberi  and  Baker,  261 


D. 

Dalton  V.  Hammond,  204 
Damon  and  Whit^  105 
Dancer  and  Ebrand,  331 
Daniel  v.  Adams,  86,  97 
Danyers  and  Travell,  176 
Dare  v.  Tucker,  24,  223 
Darkin  v.  Marye,  37 
Dashwood  and  Musgravc,  84 
Davenport  and  Vale,  37 
Davie  v.  Beardsham,  64, 6s, 

71 
Davies  v.  Austen,  380 
Davies  and  Owen,  53,  87> 

250 
Pavies  and  Shirley,  134 
Davison  v.  Gardner,  2g5 

Davy 


TASttx^  or  cASi^*" 


XXX 


Dkvy^i^.  Barber,  344 
Dawson  and  Addison;  2^2 
Day  V.  AnindeB,  411  n,,4l3r 
Day  and  4e^toniey«>G«iteral> 

Dean  (Lord)   and    Kiooird^ 
*      4,5,  n.    ' 
Dean  and  Lead^  349 
Deanc  V.  Rastron,  100 
De  SdU  and  Collctt,  396 
Dehew  ted  Saundera,  375 
De%ne  and^  Sanders,  37^ 
Denne  ted  fiooper,  146 
.Denn*  v;  Cartwright,  3«4 
Bfenfconv.  Stewart>94 
Denny  v.  Lemato>  2Q6i 
Deriv4land:Dowse>  !2l8 
Deverall  and  Remington,  lOT 
-Dev^nslwre  (D«fce   of>"and 
''    Marquis  of  Normafidy, 

50,  89,  90 
Dews  V.  firandt,  108* 
Di<a»  and  City^  of  London,  42i 
Dicker  and  Crewe>  145>  369 
.  Dickens  and  Moreofocb,  3(85 
Dickenson  v,  Dtekenson^  26& 
Dickenson  v.  ftferon,    246, 

249,  251 
Dickenson  v.  Lockycr,  271 
Dickensontv.  Shaw,  3^ 
Dickscm  and  Atchison,  1 12  oi 
Dighton  and  Lane,  332 
Dighton  and  ToHifinson,  1^ 
Dodd   and  Hine,  366,  368, 

392 
Doe  *.  Luf kin.  398 
Doe  y.  Martin,  8 
Doe  V.  Pott,  ^,  n. 
Doe  V.  Roiatlc<%e,  337,  341 
Doev.Wfoot,  212 
DoUand  attd  Lyster,  233, 31 1 
Donald  and  East  India  Com* 

pany,89,405,40^ 


Dormer' V.  Parkhmt,  175^  -^* 
Dowman's  case,  3l6,  n» 
Dowic  V.  Derival,  218 
Doylby  v.  Laildy  Powis,  28     * 
Drake  and  Cran^,  274 . . 
Draper*^  Company  v.  Yard-* 

ley,  399 
Drewe  v.  Hanson,  1 26^127 
Drummond  and  Sheldon,391 
Drury  v.  Man,  203 
Dunch  V,  Kent,  258 
Duport      and      Gugleraan, 

'     200,  n. 
Dursley  (Lord)  v.  Frtashard- 

inge,  383 
Dutch  V.  Warren,  gs 
Dyer  ▼.  Dyer,  320,  322, 325, 

328 


EaiHe  and  Senhouse,  342,  n. 
402 

Eastf  India  Company  ▼.  Cla- 
vell,  341 

ias^  India  Company  ▼.  Do- 
nald, 89,  405,  406 

Ebrand'v.  Dancer,  331 

Edlinv.  fiattaly,  361 

Edwards  and  Elliot,  97, 280^ 
282 

Edwards  v.  Hcirther,  105 

Edwards  <and  HoHis,  41,  90 

Edwards  and  Moore,  58 

Edwards  V.  Slater,  161 

Effingham  (Lord)  and  Lori 
Portsmouth,  172 

Egerton  and  Head,  411 

Eggpstonv.  FJavcl,36 

Ekins  and  Baily,  2^5 

Ekin^  V.  Tresharn,  4 

Eliason  and  Parr,  340 

b  3  Elliot 


4CXU 


TAfeLE   or   CA^£8. 


ElUot  V.  Edwards,  97,  280, 
282 

Elliot'v.  Elliot,  324,  326 
Elliot  Y.  Mcrryman,264,20S, 

•   271,275 
•Emerson  and  Andrews,  32 
Emerson  and  Riddle,  315 
Emery  V.  Wase,  84,  85,  86, 

88,  1'08,  109,  110 
Erhart  and  Gunnis,  22 
Evans  v.  Bicknell,  211,  222, 

330,  378,  404 
Evans  V.  Lluellyn,  109 
Evelyn  V.  Evelyn,  7^ 
Ewer  V.  Corbet,  27 1,  274    ^ 
Ewer  and  White,  173 
Eyles  and  Hanger,  104 
Eylcs  and  Hooper,  321 


Fairchild  v.  Newland,  371 
Fagg's  case,  376 
Falkcnpr  and  Morse,  379 
Farrer  v.  Nightingal,  122 
Fauconbridge  and  Fitzgerald, 

392 
Fausset  and  Whitfield,  360 
Fawell  V,  Heelis,  280,  281, 

287        .        ' 
Fenhonllet  antd  Scott,  219 
Fernyhough  and  Cofpin,  399 
Ferrars  v.  Cherry,  342  n.  3S5, 

399 
Ferrers  and  Hanning,  378 
Ferrers  (Lord)   and   Uptoji, 

32 
TFicld  and  Yea,  225 
Fielding  and  Philips,.95,  QQ 
Finch  V.  Newnliam,  394 
Fitzh^rdinge  and  Loid  Ours* 

Icyi  3^3 


Fitzgerald  and  Faticonbrldlger 

392 
Fitzgo-akl  and  Spurrier,  59i 
Flavel  and  Eggiston,  36 
Fleetwood*s(Sir  Gerard)  case* 

354 
Fletcher  and  O/lebar,  (54>  159 
Fletcher  and  Sibson,  3/9 
Fletcher  v,  Sidley,  331 
Flexney  and  Kellick,  29a 
Flood  and  Fryer,  330 
Florence  and  Tanner,  400 
Floyd  V.  Buckland,  60 
Floyer  v.  Sherard,  108 
Flurcau  v.  Thornhill,    178/ 

179,  253 
Fohaine*s  (Lady)  case,  64 
Foley  V.  Percival,  74 
Folkingham  ▼.  Croft,  159 
Forbes    (Lord)    v.    Nelson, 

368 
Ford  V.  Compton,  42 
Ford  and  Fordyce,  131, 186  , 
Fordyce  v.  Ford,  131,  186 
Forrester  v.  Lord  Liegb,  312 
Forshall  v.  Coles,  349 
Forster  v.  Hale,  45,  315 
Forth  and  Harrison,  366 
Foster  and  Savage,  378 
Foalkes  and  Owen,  293  , 
Fournier  and  Bisliop  of  Win* 

Chester,  403 
Fowle  V.  Freeman,  42, 48, 53 
Fox,v.  Mackreth,  293,  307 
Poxcraft  V.  Lister,  60 
Francis  and  Burgh,  379 
Franks  and  Marshall,  410 
Freeland  and  Sayle,  81,  82 
Freeman  and  Fowle,  42,  48, 

53 
Freeman  and  Parsons,  {Revo* 

cation) ,  67 
Frcwcn  v,  Relfe,  84 

Frjr 


TABLE  OF  CASJES. 


xxm 


fry  T.  Sorter,  3S8  ^ 
Fryer  v.  Flood,  330 
FoUartooaBd  Watti«67, 69  n. 


O. 

Galton  y.  Hancock^  67 
Garbrahd  v.  AQen^  991 
Gardiner  and  Goldson,  393 
Gardner  and  Davison>  295 
Garrawy  and  Meyne^  385    . 
Garth  and  Hughes,  412 
Garth  v,  Wacd,  393 
Gartside  v.  Isherwood,  IQg 
Gascoigne  .v.  Thwingp  320, 

321 
George  v.   Mtlbaake,  341^ 

381 
Gcll  y.  Vermednm,  §5 
Gtrroyea's  case,  154 
Gibbin  and  Prideux,  67 
Gibbons?.  Baddall,  280, 281, 

28a 
Gibbs  and  Abbott,  258 
Gibson  and  Lake,  310 
Gibson  v.  Montfort,  65 
Gibson  ▼.  Paterson,  181 
Gtfordand  Nugent,  272,^7* 
Gilbert  and  Camfield,  93, 178 
Girdler  and  Capd,  66,  67 ^ 

218 
Gkister  ▼.  Hewer,  531 
Glazebrook  v.  Woodrow,  98 
Godolphtn  and  Child,  58 
GoMsofi  V.  Gardiner,  393 
Gollins  and  Benyon,  259 
Goman  v.  Salisbury,  55 
GomeseiTa  ^nd  Barret,  106 
Gooch*s  case,  337 
Goodison  v.  Nunn,  98 
Goodrigbt  ▼.  Hodges,  322 
Goodrlght  V.  Shales,  218 


Goodiidev.  Morgan,  240 
Goodwin  v.  Clarke,  102 
Goodwin  V.  Lister,  78,  81 
Gore  Y.  Wiglesworth,  384 
Qorge*s  (Lady)  case,    32% 

^30 
Gower  and  Attorney-Gene- 
ral, 129,390.414 
Gower  and  Ryder,  34 
Gowdand  and  Mayer,  74 
Graham  ¥.  Graham,  375 
Graham  v.  Sime,  203 
Green  v.  Lowes,  256,  n. 
Green  y.  Smith,  64 
Green  v.  Wood,  187 
Greenhill  v.  Greenhiil,  6S,  66 
Greensted's  (East)  case,  344, 

345,  389 
Gregsonand  Blackburn,  28 1| 

283,  286 
Gregson  v.  Riddle,  197 
Greswold  v.  Marsham,  396 
Grey  (Lord)  v.  Lady  Gnsy, 

S25,  328 
Grey  and  Hatton,  53 
Griffin  and  Bumaby,  82 
Griffith  and  Chambers,  124 
Griffith  and  Lloyd,  226 
Griffiths  and  Spratley,  108 
Grove  and  Churchill,  396 
Growsock  v.  Smith,  99,  250 
Grugeon  and  Chethaitj,  32 
Guest  V.  Homfray,  184,  195 
Gugleman  V.  Duport,  26Qr  n. 
Gunuis  V.  Erhart,  22 
<?unter  r.  Halsey,  48, 59 
Guyon  and  Smith,  258 
.Gwynne  v*  Heaton,  108 

H, 

Halcott  V.  Markant,  332 
Hale  and  Forster^  45«  315 
b4  HaU 


XXIV 


TABJLE   OF   CA9£il. 


Hall  V.  Atkinson,  375- 
HaU  V.  Hardy,  84>  8^ 
HaH  aiid  Keech^  141,   144> 

335 
Hall  V,  Noyes,  293 
Halsey  and  Austen,  284 
Halsey  and  Gunter,  48,  '5g 
HamiUon  and  Balguey,  332 
Hamilton  v.  Worley',  JG- 
Hammond  and  Dakon,  204 
Hampton  and  Cbttn^U,  258  ^ 
Hancock  and  Galton,  6f 
Hancock  and  ^Spurrier,  113, 

Hanger  v.  £yles»  104 
HanKin  and  Hicks,  27 
Manning  v.  Ferrers,  378 
Hanson  and  Drcwe,  125, 127 
Hanson  v^  Rolierdean,  2.8, 29 
Harcourt-v.  KTio\kreU>  376* 
Hardcastle  and  Span-ow,  70  m 
Harding  v.  Nelthorpe,  242 
Hardingham  v.'  NichoHs,  413 
Hardman  and  Oriierod,  145, 

157,1^1,259,  n. 
HardWicke  v.   Mynd,  259^, 

270 
Hardwicke   (Lord)    v.  Ver^ 

non,  304 
Hardy  and*  Hall,  84,  89 
Hardy  and  fteeVes,  402,  4l6  , 
Hatgrave  v.  Le  Breton,  3^0 
Hargrave  and^^dgwick,  85 
Harmood  v.  Oglander,  172, 

173 
Harrington  and  Robkison,3^ 
Harrington  v.  Wlieeler,  18;^ 
Harris  V.  Ingledew,  4154415 
Harrison  v.  Forth,  3S6   ; 
HaiTison  v.  SAuthcote,  279* 

280 
Hai^op  and  BncSmtster ,  »29, 
.  35>^l;6ct/55>77    '  - 


Harvey  and  Bdch)  173'* 
Harvey    {Sir    Thomas)    t. 

Montague,.  3^  ' 
Harvey  v.  Philipi„  225     ' 
Harvey  v.  Young,  4 
Hanry  and  Wbodhouse,  .375 
Hatched  and  Walkins,  4 1 1  ,n. 
Hatt  aiid  Brotherton,  39a 
Hattoh  V.  Chrcy,  5a 
Hawkins  V.  Holbaesy  ^ 
liawkins V.  Kctaip,  roi, 27© 
I&wkinsv.  Oboen,  78,  91^ 
Hawkins  and  Tayior^  277 
Hay  and  Hend^Nrson,  159 
Haycraft  v,  Creafey,  378,  ».- 
Hayesv.  Carell,  187  ^ 
Hay  ward  and  StepheiM;on,338 
.PHayesv.KiJiigdbmer,  31 0> 
Headv.  Egerton,  411 
Heardv.  Wadham,  g9 
Hearn  V.  Bdtctersi  ^»0,  281^ 

H«am  v..lbtoUn,  ip>  I2i2^ 
Hearn  and  WooUani,  S6 
Heath  v.  Heath,  144 
Heathen  andEdwaird^v  105 
Heathcote  and  Abe>,  15f^ 
Heathcc^e  v.  P^ighon,  ,108 
HeiEUt>n  and  Gwyihat,  108 
Heelis  and  FaweB,  !280,  281, 

387 
Henderson  v.  Hay,  I5g 
Henden^  (Lord  o(  the  Manet 

of)  and  Rex,  203 
HendoB  and  Waller,  54 
Heiron  andi  bickedSs<M!i>  24^, 

249,  251 
Heron  v*  Heron,  332     ' ' 
fitettfofdi    (Marquis    of)-  v. 

Boorev  IQS^ 
Hesse  V.  Stevenson,  3:^    •' 
Hewftx  and  Glaistei*,  gar 

'     Hifefewrd 


nrA&L£  Of  cA^Bd*. 


XXV 


Hlbbard  aad  Smitb,  6s,  jg^ 
176,  250,  278 

Hit^unaa  and- Peterson,  381- 

Hlckman^nd  Earl  of  Ply- 
mouth, 332 

Hicks  V.  Hanking  27  • 

Hicks  v..  Hicks,  1(H 

Hicks  (Sir  H.)  v.  Piiilips,  1 29 

Hilfsiuid  Jenktiis>  177^  iQb, 

Hillv..Carr,  81 
Hil^andNo4t»  109 
Hill  V.  SimpsoB)  273^ 
Hill  y.  Worslcy,  3§3. 
Hilton  V.  Barrow,  92 
Hiae  v.  Dodd,   366,   368, 

•392  .    . 

HintQD  V,  Hintoa,  83 
Hitbcox  V.  Sedgwick,  37^^^ 

396,  397 
HtthcoxandlTaderwcodA  IQd 
Hobbs  r.  Norton,  378 
Hobbs  and  Waltott^  406 
Hod^s  andGdodrigh^,  32a 
Hodg^  and  LsD^i^dde,  322 
Holbecb  and  Bieet»  236 
Hole  V.  WUte>  60 
Holfosdapd  Barker,  36 
H<^liDg^.smd  MattbeWs,  238 
Holirs.v..£4Jbvwdfi,  41,  90 
Holmes  and  Hawkins,  53 
Homfray   and  Guest^    184, 

195 
Honeycomb  r.  Waldron,  363 
Hooper  V.  £yl«s^  321 
.Hopkins  and^ Craig,  239,  n. 
Hopkins  and  Howard,  92 
Hoppott  V.  Trevoc,  92 
Horde  and  Taylor,  17a 
Home  and  Carter,  312 
Horn  and  Jdlif,  347 
Horn  and  Barringtdn,  84   • 
Hosier  v.  Read,  57 


Honghtone  v.  RusUey,  ZSQ 
Howard  and  Bell,  J87 
Howard  v.  Castle,  h7' , 
,  Howard  ▼.  Hopkins^  92 
Howe  V.  Howe,  320 
Howes  and  Huntingdon,  158 
How  V.  Weldoi^  376 
Hudson  and  Wrig^tson,  364 
Hughes,  er- /utr/)^,  39,  294, 

3()^  307,  381-^         , 
Hughes  V.  GartK  412   • 
HumWe  v.  Bill,  271,  275. 
Hunt  v.. Bourne,  l6d 
Vbrnter  ex  parte^  25 
Hunter  v.  Wilsons,  1 12,  n. 
Huntingdon  v.  Howes,  X59 
"Huntingford  and  Woods,  76 
Hutchinson  v.  Johnson,  3JO 
Hatdunson  ^pd  Rastel,  323 
Ifutton  V.  Lewis,^il7,  n. 

Ibbotson  T.  Rhodes,  10,  4J0B 
Incledon  v.  Nortkcote,.251 
lo^edew  and  Hairris,  41^ 

419 
Inskip  pod  Lord  Braybr^ 

148,  270,  377^ 
Irbns  V.  Kidwel,  3f>9 
Isherwiood  9»d  Garths  109 
Ithel  V.  Potter,  53 
IthelJ  V.  Bfiane,  272. 


J. 

Jac^son'ar  csi$e,  384       ,.    t 
Jackson  and  Cooth, .  58*,  59 
Jacksdn(\%  Levdt,  106,  lid 
Jackson  ^nd  Sawiderson,  61 
J'dkcwim  and  Shaw,  96 

James 


xxvr 


TABLE,  or  CAfilfe** 


Ames  ex  parte,  2g3,  2g7, 

302,    306,    307,    308, 

381  ' 
James  v^  Morgan,  104 
Jeanes  v.  Wilfcius,  360 
Jcbbv.  Abbott,  239 
Jellif  V.  Horn,  347 
•Jcndwinc  v.  Slade,  gs 
Jenkins  v.  Hilcs,  177,  188, 

265 
Jenkins  v.  Keymcs,  81 
Jeniier  v.  Tracey,  173 
Jennings  v.  Moore,  BQl 
Jennings   v.   Selleck^     325, 

375 
Jerrard  V.  Saunders,  374, 375, 

415,  417 
Jdhnes  and  Lloyd,  38 
Johnson    and    Hutdiinson,  - 

350 
Johnson    v.    Johnson,    g7, 

127,  238,  336 
Johnsoh  and  Mason,  206 
Johnson  and  Stansfield,  29, 55 
Jol^and  V.  Stainbridge,  234, 

368,  388,  405 
JoUiiFe   and   Merlins,    385j, 

399,  408 
Jones  V.  Barklev,  gg 
Jones  and  Matthews,  256,  n. 
Jones  V.  Price,  184 
Jones  V.  Stanley,  385 
Jordan  v.  Sawkins,  66 
Jourdon  and  Alam,  40^ 


K. 

Keech  y.  HaU,    141,   144, 
335 

Keen  v.  Stukcley,  104 
Kelleck  V.  Flexney,  293 
j&elsall  y.  Bennett^  414 


Kemp  and  Hawkins,    i6tg 

270 
Kennedy  and  Burden,  233j 

.     360 
Kenney  v.  Browne,  382,  40^ 
Kent  and  Awbry,  238 
Kent  and  Bond,  279 
Kent  and  Dunch,  258 
Kent  and  Wirdnoan,  131 
Kenyon  v  Sutton,  215  n* 
Ketsey's  case,  291 
Keymes  and  Jenkins,  81 
Kidby  and  l^uther,  215,  n« 
Kidd  and  Koaks,  145 
Kidwel  and  Irons,  369 
Kinaird  V.  Lord  Dean,  4, 5,  d* 
Ktndar  vl  Milward,  332 
Kingdomc  v.  Boaks,  404 
Kingdome  v.  Bridges,  331 
Kingdome  and  Hayes,  310 
King  (The)  V.  Boston,  323 
King  V.  Melling,  162 
Kirk  V.  Oark,  341 
kirk  V.  Webb,  321,  332 
Kirton  and  Wren,  20,  3d, 

40,  298 
Knight  V.  Crockford,  43,  51 
KnoUys  v.  Alcock,  74 
Knowell  and  Harcourt,-  376 
Knox  V.  Sinomonds,  5 


Lacey  ex  parte,  306 

Lacon  v.  Mertins,  60,  6l« 

179,  252 
Lake  v.  Craddock,  310 
Lakev.  Gibson,  310 
Lamas  v.  Baily,  317 
Lamb  and  Williams,  417 
Lamplugh  v.  Lamplagh|  324^ 

326,  327 

LandoQ 


TABL£   OF   CAS£S* 


XXYU 


LandoQ  and  Teiidringj  S$ 
Lane  v.  Dighton^  3a2 
Langbam  and  Prodgers,  340, 

341,  386 
Langfidde  v.  Hodges,  322 
Langford  v.  Pitt,  72,  188 
Langford  and  Prestage,  300 
Langlej,^  v*  £afl  of  Oxford, 

2JS 
Langstaffe  and  Scott,  88 
Langton  and  North,  218 
Langton  v.  Trace^,  338 
L.awrenoe   and   Whichcotei 

293,  297,  308 
Lawton  and  Clifford,  138 
Layer  and  Cotter,  74 
Lea  V.  Barber,  55 
Lea  and  Osbom,  378 
Leach  v.  Dean,  343 
Lechnn^ere  (Lord)  and  Lewis, 

104 
Lee  and  Cotton,  53 
LeeandOxley,  343 
Lee  and  Tapp,  378,  n. 
Leeand  Wallwyn,  375,  410, 

411 
Leech  v.  Leech,  338 
ILefebury .  and  Winged,  64, 

89,  384 
Legal  V.  Miller,  55,  56 
Legatt  V.  Sewell,  82 
Leigh  (Lord)  and  Forrester, 

312 
Leman  and  Denny,  206 
Lc  Neve  r.  Le  Neve,  368, 

390,  391 
Lever  and  Jackson,  106,  II6 
Lever  and  Page,  412 
Lewellin  v.  Mackworth,  172, 

175 
Lewis  and  Baxter,  100 
Lewis  and  Hutton,'  I17,  n. 
Lewis  T.  (^rdLecIunere^l04 


Lifford  and  Swannodc,  2 16 
Lilly  V.  Osbom,  331 
Lindsay  t.  Talbot,  404 
Lister  and  Foxcraft,  60 
Lister  and  Gcodwjn,  78,  8X 
Lister  v.  Uster,  306 
Lister  and  Sikes,  78 
Li  versidge  and  Bellamy  I  176 
Lloyd  ▼.  Baldwin,  258,  260 
Llovd  V.  Collet,   181,   184« 

'  198,  250 
Lloyd  V.  Griffith,  226 
lioyd  V.  Johnes,  38 
Lloyd  V.  Spillett,  320 
Lluellyn  and  £van8,  109 
Lockey  r.  Lockey,  60 
Lockyer  and  Dickeiison,  271 
Londoii  (Mayor  and  Corpo- 
ration oO  V.  Smith,Trea- 
Burerof  the  W.  L  D.  C. 
319 
London(City  of)and  Dias,42l 
Lopus  an4  ChandeLor,  4 
Lord  V.  Read,  327,  331 
Loveday  and  Abdy,  376 
Low  V.  Barchard,  JO9 
Low  and  Smith,  398 
Lower-and  WeaJ,  B2 
Lowes  and  Green,  256,  n. 
Lowther     (Sir    James)     v: 
Countess    of   Ai^dover; 
244 
Lowther  v.  Carleton,  375, 

385,  386,  392 
Luf  kin  and  Doe,  398 
Luther  v.  Kidby,  215,  n. 
Lutwych  V.  Wiuford,  38 
Luxton  V,  Robinson,.  95 
Lyddall  V.  Weston,  143,  151 
Lysney  v.  SeJby,  4,  n.  I4l, 

i  240 
Lyster  v.  DoUand,  233,  311 
t-ytton  V.  Lytton,  )  74 

Mackenzie's 


tjnvi 


TA^I.£   Ol>  CA^ES. 


]MKickenzie*«  aee,  1^ 
Macnamara  v..  WiMiams,  pd* 
Macnamani  and   Rigby,   (6^ 

Veg.  Jtm.  117,)  35     . 
MhcnariKira   and  Rigby;    (61 

Ves.  JuB.  46a,)  36 
Macnamara   and  Rigby,    (6 

Ve».  Jun*  315,)  yj 
Macclesfida    (Earl'    of)    v. 

Macferlaoe  acid^  Mo9€^,'  95- 
Mackrftth  and  Fox,  2gff,  30?; 
Miackretb  ▼.  Marlar,  I96 
MackrHl  and  Cordwell,  4(» 
^Sackworth    and    Lewellin, 
.     .^71,175 

Maddox  v.Maddox,  apo,  403 
Main  v.  Melbourn,  61,  1^ 
Maittend  v.  Wilson,  4t3 
Maiden  v*  Menell,  377 
Maiden  and  PeMy,  320         ' 
Malloni  ▼;  Bringloc,  293 
Man  and  Drury,  203 
Manning  ex  pertB,  24ff,  25(3 
Markant  and  Haicotti  332  ; 
Marlar  and  Mackrcth,  196 
Marlow  v.  Smith,  145,   147 
Marshall  v.  Franks,  4t0 
Marshattl  and  GreswoW,  sgS 
Marsh  and  Brett,  243 
Martin  and  Doe,  8  - 
Martin  and  Wattfv,  34 
Martyr   and    Powell,     245, 

253 
Marye  and  Darkin,  37 
MascaS  and  Norton,  89 
Mason  and  Johnson,  286 
Mathers  and   Penaber,     24, 

4d6 


Mattbewf  r.  Bollrng^,  2S9 
Matthews  t.  Jottt^  256,  »-  ' 
Matthews  and  Moss,  25 
Matthews  v.  Stt^bbs,  37 
Mautidrd!  v.  Maundrell,  2l14, 

216    ., 
Mayer  v.  Grorwhnd,  74' 
Mayhew  and'  Rennet,  333 
Mayhew  and  More,  384, 41 1^ 

4X3,  414 
Mayoss  and  Spurrier,  253 
Maynard's  (Set]-.)  catee,  237  * 
Mead  V.  Lord'  Orery,   !37*^; 

273,  275 
MeaJe  and  Scagood,  44,  46> 

61 
Meder  v.  Bitt,  415 
Mcers  (SipThoma*)  dndXorrf 

Stomton,  IQ'I 
Mdbottrn    and    MtLin,    0^, 

187 
Meller  and iPamcf,  lit,  113^^ 

119,  140i  1-57 
Mellingaii<f  King,  l&l 
Mellish  V.  Mdtteux;  134 
Menell  and  Maiden,  377 
Mcrryinan  and  EHiotf,   1264, 

268,  27^1,  275 
Merry  v.  Abney,  3gt    . 
Mert^ns  r.  AdfeoCk,  2-5 
Mertins  r.  JoHffe,  385,  399k 

408 
Mertins  and  Lacon,  6i>,  6t^ 

179,  "132  '      • 
Mesnard  v.  A!di*idge,  23- 
Meynell  v.  Garraway,  385 
Middleton  (Lord)  y.  Wihon^ 

44,  9t 
Middleton  (Lord>and  Pdlten, 

82  .    . 

Milbanke  and  Geor^,  34t> 

381 
Mildniay  r.  Mildmay,  413  * 
Miles 


7AfiL£  XJir  CAB£S« 


nix 


Itfilos  and  Thomson,  QS,  122, 

189 
Millard's  case,  S?^,  413 
Miller  V.  Blandist,  63 
JMtller  and  Legal,  55,  56 
J^ljllu^gton  and  Williams,  27 
jMiJls  and  Milner,  66,  72 
Milner  v.  Mills,  65,  72 
Milward  and  Kindar,  332 
Miiward  v.  Earl  Thanet,  183 
*fitchel  V.  Neale,  145,  206 
Mitchel  and  Richardson,  410 
MdcBworth  V.  Opk,  35 
Monk  and  Peacock,  215,  n. 
Montague  aad   Sir  Thomas 

Montiibvt  and  G*ibs©n,  65 
Moore  v.  Bennett,  3gg 
Moore  v.  Edwards,  58 
Moore  and  Jennings,  39 1 
Moore   and   PoUexfen,    64, 

278,284. 
Moore  and  Stokes,  ^1,  52 
jiifoor  V.  Moor,  3g3 
Moratta  t.  Murgatroyd,  40 
More  V.  Mayhew,  364,411, 

413,  414 
Morocock  V.  Dickfcns,  365 
Mqrgan  and  Janaes,  104 
Morgan  and  Goodiitle,  240 
Morgan  and  Pearson,  378 
Morgan  y.  Slaughter,  I5p 
MoJ^n  /and    Wynn,    199, 

192 
Morae  v.  Falkener,  375 
Morrell  and  Woodman,  326 
Morris  v.  Pteston,  133 
Morris    v.   Stephenson^  Si, 

86 
Morris  and  Twining,  10,  20, 

.x<m,  12©,  130 
Mortkncr  v.   Copper,  .106, 
115 


Mortimer  v.  Qrcfaaid^   57, 

60,  404 
Mortyn  and  Boardman,  €0 
Moses  V.  Mac&rlane,  95 
Moss  y.  Matthews,  25 
Moss  and  Treyannion,  412 
Moth  V.  Attwood,  109 
Motiyos  and  Simon,  54 
Motteux  and  Melli^  134 
Moxon  and  Price,  34  • 
Mttlgraye  (loMfd)  and  Shrf- 

€dd,  145,  191 
Mnauna  y.   Monuna,  325, 

.  327,  328 
Mnrgatroyd    and    Moratta, 

401 
Musgraye  y«  Dasha^ood,  84 
Muagroye  aiod  fiennet,  343 
Mynd  and  Hordwicke,  2S9, 

270 


Nairn  y,  Prowse,  279,  282, 

287 
Naah  and  Tonrviille,  384 
Neale  and  Mitchel,  J«45, : 
Needier  ▼.  Wrighf,  382 
Nelson  and  Lord  Forbes,  36S 
Nelson  y.  Nd«on^  138 
Nelthorpe  and  Harding,  242 
•Keye  and  Norris,  308,  39I 
Nciwcaatk  case,  143 
Newell  y.  Ward,  264 
Newland  and  Fairchild,  371 
Newoiaa  v,  Rogers,  187 
.Newnham  and  Finch,  394 
Newport's   ^Andrew)    ca«e, 

340 
Newfltead  V,  Scarlcs^  89O 
Newton  and  Bay  lis,  329 
Newton  V.  Preston,  321 

Newton 


XXX 


TABLE    OF    CASES. 


ijlewton  and  Wheeler,  50 
Kicholls  and  Chiyall,  369 
NichoilsandHardingham>4 1 3 
Nightingall  and  Fairer,  122 
Nibbett  and  Scott,  32 
NprclifF  V.  Worsley>  82 
Norman  and  Wood,  312 
Normanby  (Marquis  of)  v. 

Duke   of    Devonshire, 

50,  89,  90 
Norris  v.  Neve,  308,  SQl 
North  V.  Langton,  218 
Korthcote  and  Incledon,  251 
Northwick  (Lord)  and  Tait, 

32 
Norton  and  Crop,  178,  318, 

321,  323 
Norton  and  Hobbs,  378 
Norton  v.  Mascall,  89 
Noswprth  and  Scymonr,  4l3 
Nos worthy*  4nd  Basset,   374, 

413 
Nott  V.  Hill,  109 
Notts  V.  Shirley,  215,  n. 
Noyes  and  Hall,  293 
Nugent  V.  Gifford,  272,  274 
Nunn  and  Goodison,  98 
Nutt  and  White^  111 


O. 

Obeen  and  Hav^l^ins^  78,  81 
Odingsale  and  Coward,  187 
OglanderandHarmood,  172, 

173 
O'Hara  v.  O'Nell,  320 
Oldfield  V.  Round,  I9,  134 
.  Oldin  V.  Samborne,  299 
Omerod  v.  Hardman,    145, 

157,  191,  259,  n. 
Oneby  v.  Price,  81 
Only  V.  Walker,  406>  40f 


Opie  and  Molesworth,  35 
Orchard  and  Mortimer,  57^ 

60,  404 
Ord  and  Brandling,  386 
Orlebar  v.  Retcher,  64,  159 
Orrery  (Lord)    and   Mead, 

272,  273,  275 
Osborn V.Lea,  378 
Osborn  and  Lilly,  331 
Outreadv^-Round,  85,  86 
Owen  V.  Davies,  53,  87,  250 
Owen  V.  Fovllkes,  293 
Oxford  (Earl  of)  and  Lang- 
ley,  275 
Oxford's  (Earl  of)  case,  379 
Oxley V.Lee,  343 
Oxwick  V.  Brockctt,  137 
OjLWick  V.  Plumer,  399^ 


Page  V.  Lcyer,  412 
Paignon  and  Heathcotc,  lOi 
Paine  v.  Meller,  111,    113, 

119,    140,    157,     184, 

192 
-Parker  v.  Blythmorc,  417 
Parkhurst  and  Dormer,  175 
Parkins  v.  Titus,  204 
Parr  y.  Eliason^  340 
Parry  v.  Carwardefi,  343 
Pai^ons  V.  Freeman,  {Rev9^ 

^ctttion)  67 
Parsons  v.  Cbnolly,  I6,  17, 

18 
Paterson  and  Gibson,  181 
Paterson  V.  Slaughter,  4l6 
Payne  V.  Cave,  25 
Peacock  v.  Monk,  215,  n. 
Pearson  V.  Morgan,  378     ' 
Pearson  V.  Pulley,  173 
Pellyv.  Maiden,  320 

,  Fember 


TABL2  or  CASES. 


xai 


Pember  V.  Mathers^  24,  406 
^Pembroke  (Earl  of)  and  Ca- 
V      too  243 

Pcngall  (Lord)  v.  Ross,  6\ 
Percivai  and  Foley,  74 
Peiiy  V.  Phelps,  333 
Peterson  v.  Hickman,  381 
Phelps  and  Perry,  333 
Philips  Y.  Duke  of  Buck- 

ingham,  88,  108 
Philips  V.  Fielding,  95,  99 
Philips  and  Harvey,  225 
Philips  (Sir  H.)  and  Hicks, 

129 
Philips  V.  Redhel,  400 
Pickcrsgill  and  Bartlett,  323 
Pigott  V.  Wailer,  71,  43 
-Pinchard  and  Withers,   85, 

86 
Pincke  v.  Curtcis,  99,  184, 

Pindar  v.  Wadsworth,  152 
Pitt  V.  Choimondley,  218 
Pitt  and  Langford,  72,  188 
Plcdwdl  and  Thomas,  349 
Plumer  and  Oxwick,  399 
Plymoutji  (Earl  of)  v.  Hick- 
man, 332 
Po!e  V.  Pole,  330 
Pollexfefi  V*- Moore,  64,  278, 

284 
iPoxQiiret  (Earl  of)   v.   Lord 

Windsor,  1 72 
Poole  V.  Shergold„  111,  123, 

120 
Poole  V.  Rudd,  28 
Pope  V.  Root,  106,  n4 
Pope  V.  Simpson,  157, 187 
Pordage  v.  Cole,  28 
Porter  and  Fry,  388 
portraanv.  Willis,  357 
Portsnjouth  (Lord)  v.  Lord 
Ef^ksLOky  172 


Pott  and  Doe,  6g,  n* 
Potter  and  Ithel,  53 
Potter  V.Potter,  72 
Pottcv.WcBb,  184 
Powell  ▼.  Martyr,  245,  253 
Powell  V.  Powell,  62 
Powis  (Lady)  and  Doyley,  a# 
Pratt  and  Crisp,  331 
Prestage  v.  Langford,  300 
Preston  v.  Tubbin,  392, 39S 
Preston  and  Morris,  133 
Preston  and  Newton,  321 
Preswick  and  Walker,'  286 
Price  V.  Byrn,  297,  308 
Price  and  Jones,  184 
Price  and  Oneby,  81 
Price  V.  Moxon,  34 
Price  V.  Price,  415 
Prideaux  v.  Prideaux,  32 
Prideux  v.  Gibbin,  67 
Prodgers  v.  Langham,  340U 

34O  38a 

Prowse  and  Nairn,  279,  282, 

287 
Pullcn  V.  Lord  Middleton,8$ 
Pulley  and  Pearson,  173 
Putbury  v.  Trevalian,  70,  n, 
Pyke  V.  Williams,  60 


Quincey  axid  Scrafton,  363 


K 

Badfbrd  v.  Bloodworth,  34? 
Radford  v.  Wilson,  82,  83, 

415 
Radnor  v.  Vandebendy,  2l6 
Raindle  and  Brown,  83 
Raftt^  and  Wilson,  404 

Bastd 


sBXjax 


TABLE   OF   CA4£S. 


Rgstel  v.'Hntchirison,  323 
Hastron  and  Deane^  106 
Raymond  V.  Webb,  40 
Read  and  Loyd,  327,  331 
Bead  and  Hosier,  57 
Read  v.  Ward,  346 
R^ad  and  WagstaiF,  413 
Reade  and  Cripps,  238  ' 
Redhcl  and  Philips,  400  . 
Red'uigton  v.  Kedingion,  325 

326,  327 
Beeves  and  Hardy,  403,  41^9 
Relfe  and  Frcwen,  84   . . 
Renaington  v,*  Dcverall,  102 
Rex  V.  Lord  of  the  Manor  of 

Hendon^  203 
l^tyx^dids  ex  parte,  2^3, 294, 

n.  306,  307 
Rhodes  and  Ibbotson,  10, 407 
Richards  V.Barton,  173,202, 

206,  231 
Richardson  v.  Mitchell,  410 
Hichardsonv.  Sydenham,  400 
Riddle  v.  Emerson,  315 
Riddle  and  Gj-egson,  197 
Ridgard    and^  Bonny,    273, 

274','  275 
Ridlcr  and  Ridley,  2g2 
^  Ridler,  292 

ra,  (6Ves. 

rK;Ma«i»ML  (6Ves, 
rjui^.-466) 
Rigby  V.  Macnamara,  (6  Ves. 

Jun.  515)  37 
Ripley  v.  Watcrworth,  74 
Rivers  v.  Steele,  394 
Roaks  V.  Calland,  145 
Roaksv.  Kidd,  145 
Roberdcau  and  Hansonj28,29 
Robinson  v.  Harrington,  349 
Robinson  and  Luxton,  95 
Roebuck  and  Calcraft,    10, 
129,  131,  245,  250 


Aogers  6nd  Bowles^  64,  1ST, 

286 
Rogers  and  Newnaaii,  187 
Rogers  v.  Seale,  41? 
Rogers  v.  SkiUlcorne,  25^ 
Root  and  Pope,  106,  1 14 
Rosewell  and  Smith,  S76 
Ross  and  Lord  P^B^l,  61 
Ross  v.  Ross,  «1 
Rosswell  V.  Vaughs»i^  141^ 

'     240  ' 

Round  and  Cason,  414 
Round  and  Oldfield,  19,  134 
Round  and  Outread,  85,  86 
Rotitledgc  and  Doe,  337,  341 
^owe  and  Atkins,  31 6 
Rudd  and  Poole,  28      , 
Huddle  and  Cass,  111 
Rumford  Market  ease,  296  . 
•Rushley  and  Houghtene,  350  • 
Rutland  (Duchess  of)    and 

Wakeman,    176,    226> 

230 
Rutter  V.  Bartley,  376 
Ryal  V.  Ryal,  333 
Ryder  v.  Gower,  34 
Jlyder  V.  Wager,  74 


Sadlier  and  Bullock,  4J3 

Saint  Alban's  (Duke  of)  v. 
Shore,  92,  98. 

Saint  John  v.  Bishop  of  Win- 
ton,  66 

Saint  Paul's  (Dean  and  Chap- 
ter of)  v.lir.  Bettes- 
worth,  89 

Salisbury  and  Goman,  55 

Salisbuiy  (Lord)  and  Wilkin- 
son, 253 

Samborne  and  Olden,  299 

Sanders 


TABLE  OF  CAS£S«. 


Sanders  ▼.  Deligne,  376 
Sandford  and  Willet,  71,  n. 
Sansiim  v.  Butter^  60 
Savage  v.  Foster,  378 
Savago  ?.  Taylor,  381 
Savile  r.  Blackett,  1^3 
Savile  r.^Savile,  39,  104 
Saonders  v.  Burroughs,  296 
Saunderg  and  Jerr^,  374, 

375,  415,  417 
Saund^v  v.  Dchew,  375 
SaunderBoa  v.  Jackson,  51 
Sawkins  and  Jordan,  56 
Sayand  Seal's(Lord)  case,  404 
Sayley.  Fredand,  81,  82 
Scarborough  (Eail  of)   and 

Worsley,  392, 393, 394, 

395 
Scott  V.  FenhouUett,  219 
Scott  ▼.  Langstafle,  88 
Scott  v.Nisbett,  32' 
.  Scott  V.  T7ler,^273 
Scraftcm  v«  Quincey,  363 
Sbroop  ▼.  Scroop,  3^ 
Sa-ttgfaan  and  Tardive,  280, 

281 
Seagood  v.  Meale,  44, 46,  61 
Seale  and  Rogers,  41 7 
Searles  and  Newstead,  390 
Sedgwkk  and  Hithcox,  374, 

^9^B97 
Sedgwick  V.  Hargrave,  85 
Selby  and  Lysney,  4,  n.  141, 

240 
SeJleckand  Jennings  325.375 
Senboustt  v.Earle,  342,  ti.  40*1 
Seton  V.  Slade,  53,  99,  184> 

188,  194,  199 
Seward  v.  Willock,  101,  19O 
Sewell  and  Legatt,  82 
Seymour  v,  Noeworth,  413 
Shales  and  doodright,  218 
Shales  v.  Shjfies,  325,  327, 

328,  3^29 


Shalmer  and  Spalding,  358 
Shapland  y.  Smith.  145 
Shaw  and  Dickenson,  325 
Shaw  and  Jakeman,  96 
Shaw  ▼.  Wright,  147 
Sheffield  v.  Lord  Midgrave, 

145,  191 
Sheldon  ▼.  Diumniond,  391 
Sberard  and  Floyer,  106 
Sherman  and  Cockes,  385 
Sheigoldand  Poole,  111^  123, 

1?6 
Shirley,  v.  J)avies,  134 
SheileyandNotu,  215,  n. 
Shirley  v.  Stratton,  88,  105, 

136 
Shirley  V.  Watte,  355 
^ore  and  Duke  of  St  Al« 

ban*s,  92,  98         s 
Shorral  and  Willis,  16O  - 
Shovel  (Sir  C.)  v.  Bogan,  tS7 
Sibson  v.  Fletcher,  379 
Sidley  and  Fletcher,  331 
Sikes  r.  lister,  78 
Silcock  and  Snell^  175 
Sime  and  Graham,  203 
Simon  v.  Motivos,  54" 
Simmonds  and  Knox,.  5 
Simmons  v.  Cornelius,  63 
Simpson,  and  Hill,  273'     ^ 
Simpson  and  Vhpb;  U7M7 
Sltwell  V.  ^ipnt,  251    ^ 
Skett  V.  Whitm'ore,  321      * 
Skillicome  and  Rogers,  25*9    ^ 
Skinner  and  Burrough,  27 
Slade  and  jendwine,  93 
Slade  and  Seton,  53, 99, 184^ 

188,  194  199       > 
Slater  and  Edwards,  161 
Slaughter  and  Morgan,  159 
Slaughter  and,  Paterson,  4 16 
Smallcomh  v*  Buckingham* 

351    .        . 
c  SmaUwood 


XXXIV 


TABLE.  OF    CASES*. 


Smallwood  and  Walker,  0^5, 

393. 
Smith  V.  Baker,  320 
Smith  and  Beatniff^  368 
jSmith  V.  Burnam,  184,  1^2 
Smith  v.LordCamelford,  320 
Smiih  and  Sir  J.  Gierke,  8 
Smith  and' Green,  64 
Smith  and  Growsock,  QQ,  250 
Smith  V.  Guyon,  258 
Smith  V.  Hibbard,  65,  79> 

176,  250,  278 
Smith  V.  Low,  398 
Smith  and  Marlow,  145, 14/^, 

320 
Smith(Treasurer  of  the  W.  I. 

D.  C.)  V.  the  Mayor  and 

Corporation  of  London, 

319       V 
Smith  V.  Rosewell,  376 
Smith  and  Shapland,  145 
Smitli   (Lady)  and  Symms, 

207 
Smith  and  Tomlinson,  276, 

3S1 
Smith  V,  Turner,  (50 
Smith  and  VoU,  63 
Smitli     (Sir     William)    v. 

Wheeler,  270 
Smith  V;  Wilkinson,  321 
Sna^i'scase,  4i3 
Snell  V.  Silcock,  175 
Snelling  v.  Squint,  393  ..356 
Sorrell  v.  Carpenter,  393,394, 

395 
Sorrell  and  Williams,  365 
Jiiputhcote  and  Harrison,  2/9, 

280 
Soutlicoteand  Sweet,  386 
Sowdcn  V.  Sowden,  333 
Sparrowv.Hardcastle,  70,  n. 
Spencer  v,Ctjnse,  JOS 
Spencer  v.  Vcnacre,  347 
SjiaUUng  H.  Shalmcr,  258  .. 


Sperling  v.  Trevof,  149 
SpUletand  Lloyd,  320 
Spratley  v.  Griffiths,  108    4  ' 
Spurrier  v.  Fitzgeradd,  5^8 
Spurrier  V.  Hancock^  113, 159, 

l»7        * 
Spurrier  v.  Mayoss,  253 
Squint^nd  Snelling,  393, 396 
Stainbridge  and  Jolland,  234, 

368.  388,  406 
Stamford  and  Best,  218 
Staogroom  and  Marquis  of 

Townsend,  139 
Stanhope's  (Lord)  case,  132  * 
Stanhope  v.  Earl  of  Verney, 

213,  287,  380 
Stanley  and  Jones,  385 
Stansfirld  v.  Johtison,  29,  5S 
Stapely  and  Butcher,  60 
Steed  V.  Whitaker,  392 
Steele  and  Rivers,  394 
Stent  v.Baily,  110 
Stephens  v.  Bateman,  108 
Stephenson  y.  Hayward,  33§ 
Stephenson  and  Morns,84,s8 
Stevenson  and  Hesse,  392 
Stewart  and  Denton,  94 
Slibbert  and  Taylor,384, 40Q 
Sti'eman  v.  Ashdown,  330   . 
Stie  and  Taylor,  339 
Stokes  V.  Moore,  51,  52 
Stonard  and  Burting,  271 
Stiqne  and  Sir  G.  Binioxi^  327 
Story  V.  Lord  Windsor,  384, 

411,  412,  414 
Stourton    (Lord)   v.  Sir  T. 

Meers,  191 
Stradling  and  Wills,  60 
Strathmore  (Lady)  v.  Bowes,: 

72 
Strafcton  and  Shirley,  88, 105, 

13a 
Strettpn  and     ■  ■■    ,  38 

Stringer 


TABLE   OP   cases; 


XXXT 


Stringer  and  White,  340, 375 
Stubbs  and  Matthews,  37 
"  Stukely  and  Keen,  104 
Sutton  andKenyon,   215,  n. 
Swannock  v.  Lifford,  2l6 
Sweet  V.  Seuthcote,  386 
SydenbamandRichardson,400 
Sjinms  v.  Lady  Smith,  207 


Tait  V.  Lord  Northwick,  32 
Talbot  and  Lindsay,  404  • 
Tanner  and  Chapman,  27S 
Tanner  v.  Florence,  400 
Tapp  V.  Lee,  378,  n. 
TardifFe    v.  Scrughan,  280, 

281 
Taylor  v.  Alston,  322 
Taylor  v.  Beech,  SQ 
Taylor  v.  Hawkins,  277 
Taylor  V.  Horde,  170 
Taylor  and  Savage,  381 
Taylor  v.  Stibbert,  384,  400 
Taylor  v.  Stile,  33^ 
Taylor  v.  Taylor,  325,  329 
Taylor  v.  Wheeler,  379 
Tawney  v.  Crowther,  45 
Ttendring  v.  Landon,  88 
Terrel  and  Clarke,  43 
Thanet  (Earl  of)   and  Mil- 
ward,  1JS3 
Thomas  v.  Pledwell,  349 
Thompson  v.  Towne,  65,  n. 
Thomson  and  CoUet,  gs 
Thomson  v.  Miles,  95,  122, 

189 
Thornhiil  and  Flureau,  178, 

179,  253 
Thruxton  v.  Attorney-Gene- 
ral, 219,220 
Thwing  and  G^Coigne,  320, 
321 


Thurborne  and  Wall,  iGO. 
Thynn  v.  Thynn,  317 
Tickner  ▼.  Tickner,  215,  n. 
Tiffin  V,  Tiffin,  218,  219 
Titus  and  Parkins,  204 
Tombs  and  Cook,    46,    47, 

55,  59 
Tomlin  and  Hcarn,  10,   122 
Tomlinson  v.  Dighton^  164 
Tomlinsop   v.   Smith;    276, 

381  . 
Tourville  v.  Nash,  384 
Townc  and  Tliompson,  65,  n. 
Townsend  (Marqfiis  of)    v, 

Stangroom,  139 
Townsend  v.  Townsend,  172 
Tracey  and  Jenner,  173 
Tracey  and  Langton,  333 
IVaveJl  V.  Danvers,  176 
Trecothickand  Coles,  52,  54l 

87,  294,  300 
Tresham  and  Ekins,  4 
Trevaiion  and  Putbury,  70,  d. 
Trevanion  v.  Moss,  412 
Trevor  and  Hopson,  92 
Trevor  and  Sperling,  149 
Trimuers   (  Commissioner  ) 

case,  65 
Tubbin  and  Preston,  392,393 
I'ucker  and  Dare,  24,  222 
Turner  ex  parte,  259,  272 
Turner  and  Smith,  60 
Twining  v.  iNlorris,  19,  20, 

108,   129,   130 
Twyford  V  Warcup,   139 
Tyler  v  Beversham,  138 
Tyler  and  Scott,  273 

U. 

Underwood  v.  Hithcox,  lOO 
Upton  V,  Basset,  337 

Upcot 


XZXVl 


TABLE   CNF    dASES. 


Upcdt  and  Colemao^  42>  43> 

53 
Upton  T.  Lord  Ferrers,  32 


Vale  V.  Davenport,  37 
Vane  v.  Lord  Barnard,  237* 

238,  391 
Vandcbendy  and  Lady  Bod- 
min, 414 
Vandcbendy  and  Radnor,  2l6 
Vaughan  and  Roswell,  141, 

240 
Venacre  and  Spencer,  347 
Vermcdum  and  Gell,  65 
Vcmey  (Earl  of)  and  Stan- 
hope, 213,  287,  380 
Vernon  ex  parte,  78 
Vernon  and  Atcherlcy,    64, 

§5,  66 
Vernon  and  Lord  Hardwicke, 

304 
Voll  V.  Smith>  63 


W. 

Wadham  and  Heard,  9$ 
Wads  worth  and  Pindar,  152 
Wager  and  Ryder,  74 
Wagstaff  V.  Read,  413 
Wakeman    v.    Duchess  ^  of 

Rutland,  176,  226,  230 
Waldron   and    Honeycomb, 

363 
Walker  v.  Burrows,  330 
Walker  and  Campbell,  293, 

297,  305 
Walker  v.    Constable,    29, 

55y  253 
Walker  and  Only,  406,  407 


Walker  v.  Prcfwick,  286    / 
Walker  v.  Smallwood,  265i 

393 
Wall  V.  Thurbome,  160 
Wally  V.  Wbaley,  381 
Waller  v.  Hendon,  54 
Waller  and  Pigott,  71>  73 
Wallwyn  v.  Lee,  375*  4it>> 

411 
Walsh  V.  Whitcomb,  207 
Walton  V.  Hobbs,  406 
Warcup  and  Twyford,  139 
Ward  and  Garth,  3g3 
Ward  and  Newell,  264 
Ward  and  Read,  346 
Ward  and  Waring,  76 
Waring  v.  Ward,  76 
Warner's  pase,  289 
Warren  and  Dutcli;  95. 
Warwick  v.  Warwick,  392, 

402 
Wase  and  Emery,   84,   85, 

86,  108,  1Q9,  110 
Watkins  and  AUpass,  97      ^ 
Watkins  v.  Hatchctt,  411,  m 
Waterhouse  and  Cass,    47f 

138 
Watcrworth  and  Rfpley,  74 
Walts  V.  Cresswell,  378 
Watts  V.  Fullarton,  67, 69^  n. 
Watts  V.  Martin,  34 
Watts  and  Shirley,  355 
Watson  V.  Birch,'  33 
Wayland  and  WiWgoosc,  387 
Weakly  v.  Bucknell,  335 
Weal  V.  Lower,  82 
Weare  and  Adams,  104 
Webb  V.  Bettel,  100 
'Webb  and  Kirk,  321,  332 
Webb  and  Potts,  184 
Webb  and  Raymond,  40 
Wedderburne  v.  Carr,  54 
Wcldon  and  Bow,  376 

Welford 


TABLS  09  CASES. 


xzxvii 


Wdford  V.  Befl2e]7>  46,  ^1^ 

401 
Weston  T.  Berkeley,  415 
Weston  aodLyddal,  143, 151 
Whale  T.  Booth,  2/4 
Whalcy  V.  Bagenil,  46,  59 
Whaley  and  Waily,  381 
Wheeler  and  HarringtoD,  187 
Wheeler  t.  Newton,  50 
Wheeler  and  Taylor,  ^79 
Wheeler   and    Sir   William 

Saiith>  270 
Whelpdale  v.  Cookson,  303, 

307 
Whichcote  v.  Laurence,  2^3, 

297,  308 
Whitackre  v.Whitackrc,  29^ 
Whitaker  and  Steed,  392 
Whitbread  v.  Brackhurst,  59 
Whitchurch  v.  Bevis,  48, 59 
Whitchurch  v^  Whitchorch^ 

218,  219    * 
Whitcomh  and  Walsh,  207 
White  V.  Damon,  105 
White  V.  Ewer,  173 
White  and  Hole,  60 
Whiter.  Nutt,  110 
White  V.  Stringer,  340,  375 
Whitfield  V.  Fausset,  380 
Whitmore  and  Skett,  321 
Whitraore*s  case,  74 
Whittaker  v.  Whittaker,  77, 

J96 
Widdringtonand  Christ 'sCol- 

lege,  4<>7 
Wigg  y.  Wigg,  385 
Wiglesworth  and  Gore,  384 
Wilcocks  and  Coke,  415 
Wildgoose  v.  Waytand,  387 
Wiiker  v.  Bodington,  396 
Wilkins  and  Jeanes,  36o 
Wilkinson  and  Smith>  324 


Wilkinml  aad   Locd  Sfl!ii<^ 

bury,  253 
Willet  T.  Sandford,  71,  n. 
WUIiamB  and  CaWerlcy,  139 
WilliaiDS  and  CunaiDghafn# 

37 
Williams  T.  Lamb,  417 
Williams  and  Macnamara,  93 
Williams  V.  MiliiOgtoo^  27 
Williams  v.Pyke,  60 
WiniamB  V.  Somn,  365 
WlDiams  v.  Williams,  4l6 
WifiiamsaodWyno,  268 
Williamson  v.4Diirti8,  259 
Willis  V.  the  Commisdoiictv 

of    Appeals    in    Fricfe 

Causes,  253 
WilUs  and  PtxrtAian,  357 
Willis  T.  Shorral,  160 
Willis  V.  Uillis,  321 
Willock  and  Seward,    101, 

190 
WiUoi^faby  V.  WilloogfabT, 

203,213,217,374,461 
Willowes*  case,  205 
Wills  T.  Stradling,  60 
Wilson  and  Colston,   175 
Wilson  and  Maidand,  413 
Wilson  and  Lord  Midleton, 

44,91 
Wijson  -and  Radford,  82,  83, 

415 
Wilson  T.  Rastal),  404 
Wilson  V.  Wormal,  340, 355 
Wilsons  and  Hunter,  112,  n. 
Winchester  (Bishop  of)    v. 

Foumier,  403 
Windsor  (Lord)  and  Earl  of 

Ponjfret,  173 
Windsor    (Lord)  and  Story„ 

384,  411,  412,  414 
Winfbrd  and  Lutwych,  38 
Winged 


xxrvifi 


rCAB^S  'W  CASB9. 


WingeAi^.Lefebaiy  ,^,89^84 
Winton  (Bishop  of)  and  Saint 

John,  66 
Wirdman  V.  Kftnt,  ISl 
Withfirs  V.  Pindwrd^  85,  S6 
Withers  V.  Withers,  320 
Wittenoom   and  -  Crcspigny, 
«.     117,  n. 

Wolf. and  Burgh,  s;5      ^   ' 
Wood  and  Green,  18? 
Wood  V.  Norman,  312  s  '  •'. 
WWodhouse  and  Harvy,  375 
Woodman  tr.  Morrell,  32(6 
Woodrow  aniGlazebrook.gS 
Woods  v.'Huntingford,  7^ 
Wo^lain  V.  Hcarn,  5d 
WooUaston  and  C6Uet/105 
Wo^ley  and  Hamilton,  76 
Wormol  and  Wikon,  34£f, 

355  .   / 

^Wtfrsley  and  Cavendish ,  d  1 . 
Worsley  and  Hill,  393 
Wbrslej^  and  Norcliff,  81 
Woxi^y    V.    Eiir!  of    Scar- 
borough, 30a,  39?,  39 1, 
395 


Worttey  «r,  Birkhead,  Sgs  > 
Wren  v.  Kirton,  20, 33,  40, 

'  2t)8 
Wright  and  Clerk,  29>  44, 59 
Wright  and  Needier,   882 
Wright  and  Shaw,  147 
Wrightson  v.  Hudson,  364 
Wrigley  and  Andi'cw,  27 1, 

•273,  275,  3S6 
Wnoot  and  Doe,  212 
Wynn  v.  Morgan,  188,  192 
Wynn  v.  Williams,  268 


Yardley  and  Drapers  Q>ra- 

pany,  399 
Yea  V.  Field,  225 
Yeavely  V.  Yeaxely,  393 
Young  and  Rcrry,    24,  27» 

183,  22a 
Young  V.  Clerk,  106 
Young  and  Harvey*  4 


TABLE 


TABLE  OF  STATUTES  CITED- 


EDWARD  I. 
13  a  18,  Elegit.     Page  256, 
35l/ii.  358 

EDWARD  III. 
4.  c.  7.  Executors    353,  n. 

3 1 .  c.  1 1 .  Administration  35S. 

HENRY  VIIT. 

21 .  c.  i^  Administration  35p. 
27.  c.  10.  §  7.  Dower     154. 

32,  C.2.  Limitatbns  140, 168. 

ELIZABETH. 

13.  c.  5.  Fraudulent  con- 
veyances    -     -    -     330. 

13.  c.  7.  Bankruptcy      345. 

27.  C  4.  1  Voluntary  C   330, 

30.C.18.  J.   convey-   i    ^^^ 
§3.     J   ances^     (   ^^6. 

43.  c.  4.  Charity      -      343. 

43.  c.  8.  Administration  35p. 

CHARLES  II. 

22.  &23.C,  10.  Distri- 
button      -      -      -'     ssQ. 

2g.  c.  3.  §  4.  Parol  agree- 
ments    -     -    -     -     41^ 

29.  c.  3.  §  7.  Declaration 
of  trusts        313,  314,  n. 

29.  c.  3.  §  8.  Resulting 
trusts     -     -     -     -    320. 

^9.  c.  3.  §  14,  15.  Judg- 
ments    -     -     .     -     347, 

29.  c.  3.  §1 16.  Execution  350. 

29.  c.  3.  §  25.  Distribu- 
ion    ^.     -     -      -      360 

WILLIAM  and  MARY. 
4.  &:5.  c.  20.  1  Judg-  r„, 
i'.4:8.c.36.§3./ments|'^^9- 


WILLIAM  IIL 
11.  &  12.  c.  4.  Papist 
Purchasers    -    292,  369 

JAMES  I. 
21.  c.  16.  Limitations     168, 

33a 
21.  c.  19.  §  (4.  Bank- 
rupts        -        .        346. 

ANNE. 
2.&3.  c.  4.  Registry  3^. 
4,c.  10.  §  35.  Declara- 
tion of  Uses    -     314,  a; 

6.  c.  35.  Registry     -    36l, 

7.  c.  19.  Infant  trustees  78. 

7.  c.  20.  Registry    -    3^1, 

GEORGE  L 

3«  c.  IS.  Papist  vendors  3^, 
9.  c.  7.  Churchwardens  289, 

GEORGE  II. 

8.  c.  6.  Registry     -      361, 
14.  c.  20.  Recoveries      371. 

GEORGE  IIL 
17.  c.  26.  Annuities  11^,  n. 
2^v 
20, 
13, 
12. 
12. 
12. 
12. 
20. 
13. 
292. 

2. 

4. 
13. 


17.  c.  50.  4  8, 
19'  c.  56.  I  a. 

§  12. 

-§  13. 

—  §  14. 

§  15. 

27.  c.  43.  §  36. 
28.C.  17.  §19. 

§  20.  J 


> 


31.C.  32.  Pa  Joists 
37.  c.  14. 
-42.  c  93   §  1 

42.  c.  116.  § 

43.  c.  30.  Papists    292,'37'l 

THE 


113.  J  r[i 


THE  LAW 


VENDORS  AND  PURCHASERS 

OP 

ESTATES. 


INTRODUCTORY  CHAPTER. 

jVI  ORAL  writers  insist  (a),  that  a. vendor  is  bounds 
in  foro  comcientiee^  t6  acquaint  a  purchaser  with 
the  defects  of  the  subject  of  the  contract.  Argu- 
ments of  some  force,  have,  however,  been  advanced 
in  favour  of  the  contrary  doctrine ;  and  our  law 
does  not  entirely  coincide  with  this  strict  precept 
of  morality  (Zj). 

If  a  person  enter  into  a  contract,  with  full 
knowledge  of  all  defects  in  the  estate,  no  question 
can  arise :  scientia  enim^  utrinque  par  pares  facit 
contrahentes  (^c).  ,    - 


(a)  Cic.  dc  Off.  3.  13.  Gro- 
tius  de  Jure  Belli  ac  Pacis> 
1.  2.  c.  12.  s.  g.  Puffendorf 
dc  Jure  Naturoe  et  Gentium, 
1.  5.  c.  3.  s.  2.  Puffendorf  de 
Off.  1.  1.  c.  15.  s.  3,  Vale- 
rius Ma^imus^  1.  S.  c.  11.  et 


vide  Deuteron.  xxv.  14. 

(b)  Vide  infra,  ch,  6. 

(c)  Grotius  de  Jure  Belli  ac 
Pacis,   1.  2.   c.   12.   s.  Q.  3. 

Puffendorf  de  Jure  Naturae  et 
Gentium,  1.  5.  c.  3.  s.  5. 


B  So, 
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So,  if  at  the  time  of  the  contract,  the  vendor 
himself  was  not  aware  of  any  defect  in  the  estate, 
it  seems,  that  the  purchaser  must  take  the  estate 
with  all  its  faults ;  and  cannot  claim  any  abate- 
ment, or  compensation,  in  respect  of  them. 

And  even  if  the  purchaser  was,  at  the  time  of 
the  contract,  ignorant  of  the  defects,  and  the. 
vendor  was  aware  of  them,  and  did  not  disclose 
them  to  the  purchaser  $  yet  if  they  were  patent j 
and  could  have  been  discovered  by  a  vigilant  man, 
no  relief  will  be  granted  against  the  vendor. 

The  disclosure  even  of  patent  defects  in  the 
subject  of  a  contract,  may  be  allowed  to  be  a 
moral  duty ;  but  it  is,  what  the  civilians  term,  a 
duty  of  imperfect  obligation.  Figilantibus^  non 
dormientihus  jura  subveniunt^is  an  ancient  maxim 
of  our  law,  and  forms  an  insurmountable  barrier 
against  the  claims  of  an  improvident  purchaser. 

In  this  respect,  equity  follows  the  law.  But 
it  has  been  decided,  that  if  a  vendor,  dajyig  the 
treaty,  industriously  conceal  a  patent  defect,  he  is 
not  aititled  to  the  extraordinary  aid  of  a  court  of 
equity :  and  it  is  conceived,  that  he  could  not 
even  sustain  an  action  against  the  purchaser  for 
breach  of  contract. 

And  if  a  vendor  know  of  a  latent  defect  in 
his  estate,  which  the  purchaser  could  not,  by  any 

attention 
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attention  whatever,  possibly  discover,  he  is  bound 
to  disclose  it,  notwithstanding  the  estate  be  sold, 
expressly  subject  tp  all  its  faults  (1). 

By  the  civil  law,  vendors  were  bound  to  war- 
rant both  the  title  and  estate  against  all  defects, 
whether  they  were  or  were  not  conusant  of  thenu 
To  prevent,  however,- the  inconveniences  which 
would  inevitably  result  from  this  general  doc- 
trine, it  was  qualified  by  holding,  that  if  the 
ddfects  of  the  subject  of  the  contract  were  evi- 
dent, or  the  buyer  might  have  known  them  by 
proper  precaution,  he  could  not  obtain  any  relief 
against  the  vendor. 

The  rule  of  the  civil  law  also  was,  "  simplex 
commendatio  non  ohligaU^*  \S^  as^  Domat  re- 
marks, the  seller  merely  made  use  of  those  ex- 
pressiofts,  which  are  usual  to  sellers,  who  praise 
at  random  their  goods,  which  they  have  a  mind 
to  sell ;  the  buyer,  who  ought  not  to'  have  taken 
his  measures  upon  expressions  of  that  kind,  can- 

(1)  But  Dote>  a  purchaser  is  not  bound  to  acquaint  the  ven« 
dor  with  any  latent  advantage  in  the  estate :  as  for  instance, 
if  he  knows  there  is  a  mine  on  the  estate,  of  which  he  is 
conscious  the  vendor  is  ignorant,  he  is  not  bound  to  disclose 
that  circumstance  to  the  vendor.     Sec  2  Bro.  C.  C.  420. 

B  2    -  not 


4  INTRODUCTORY   CHAPTEJU 

not  procure  the  sale  to  be  dissolved  upoa  any 
such  pretext  (rf). 

The  same  rule  prevails  in  our  law  (e),  and  has  re- 
ceived a  very  lax  construction.  It  has  been  decided, 
that  np  relief  lies  against  a  vendor'  for  having 
falsely  afErmed,  that  a  person  bid  a  particular 
sum  for  the  estate^  although  the  vendee  was 
thereby  induced  to  purchase  it  (J). 

Neither  can  a  purchaser  obtain  any  relief  against 
a  vendor  for  false  aifirmation  of  value  (g-) ;  because 
value  consists  in  judgment,  and  esdmation,  in 
which  many  men  differ  (A). 

But  a  remedy  will  lie  against  a  vendor,  for 
false  affirmation  of  rent  (2),  if  the  purchaser  depend- 
ing on  the  statement  do  not  enquire  further. 

And 

(d)  1  Dom.  85.  {g)  Harvey  v.  Young,Yclv. 

r  (  e )  Chandclor  v.  Lopus^  20. 
Cro.  Jac.  4.  (A)  See  £kinsT.  Tresham^ 

(/)  1  Rob.  Abr.  101.  pl.l6.  1  Lev.  102. 
See  Kinaird  v.   Lord  Dean, 
stated  infray  n. 

(2)  Ekins  V.  Tresham,  uU  sup,  Lysney  v.  Stlby,  2  Lord 
Eayra.  1118.  In  the  1st  vol.  of  Coll.  of  Decis.  p.  332,  the 
following  case  is  reported  : — An  heritor  having  solemnly 
affirmed  to  his  tacksman,  at  setting  the  lands,  that  there  was 
paid  by  the  preceding  tenants,  for  each  acre,  a  great  dea 
more  than  really  was  paid,  and  thereby  induced  him  to  take 

it 


T^r   • 

t 

\*' 

• .  is- 

ritr 

'•i? 

IKTRODUCTORY   CHAPTER.  5 

And  if  a  vendor  affirm,  that  the  estate  was 
valued  by  persons  of  judgment,  at  a  greater  price 
than  it  actually  was ;  and  the  purchaser  act  upon 
such  misrepresentation,  the  vendor  cannot  com- 
pel execution  of  .the  contract  (r). 

The  same  ru\es  apply  to  incumbrances  and 
defects  in  the  title  to  an  estate,  as  to  defects  in  the 
estate  itself. 

Both  law  and  equity  require  the  vendor  to 
deliver  to  the  purchaser  the  instrument  by  which 
the  incumbrances  were  created,  or  on  which  the 
defects  arise ;'  or  to  acquaint  him  with  the  facts, 
if  they  do  not  appear  on  the  title-deeds ;  as  he  is 
otherwise  guilty  of  a  direct  fraUd,  which  the  pur- 

(i)  Buxton  V.  Cooper^  3  Atk.  383.  See  Knox  r.  Simmonds, 
3  Bro.  C.  C.  358. 

it  at  a  very  exorbitant  rate,  whereby  he  was  lesed  ultra  di" 
midium  ;  yet  continued  to  possess  two  years  before  he  com-  * 
plained.  The  lords  found  the  alledgeance  of  circumvention 
and  fraud,  both  in  consilio  and  in  "eventu,  not  sufficient  to 
reduce  the  tack,  and  thai  the  tenant  should  have  informed 
himself  better  what  was  the  true  rent,  and  not  have  relied  on 
the  setter's  assertion,  and  ought  to  have  tried  the  qualit:/  of 
the  ground,  and  his  eye  being  his  merchant,  he  had  none  to 
blame  but  himself,  especially  now  that  he  had  acquiesced 
two  years.  Kinaird  v.  Lord  Dean.  And  see  Cockburn  v.Cre-' 
ditors  of  Cpckpen,  ibid.  2  vol.  312, 

B  S  '  chaser. 
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chaser,  however  vigilant,  has  no  means  of  dis- 
covering :  and  Lord  Hardwicke  laid  it  down  (A), 
that  even  if  an  attorney  of  a  vendor  of  an  estate, 
knowing  of  incumbrances  thereon,  treat  for  his 
client  in  the  sale  thereof,  without  disclosing  them 
to  the  purchaser  or  contractor,  knowing  him  a, 
stranger  thereto,  but  represents  it  so  a*  to  induce 
a  buyer  to  trust  his  money  upon  it,  a  remedy 
fies  against  him  in  equity  (/) :  to  which  principle  it 
is  necessary  for  the  court  to  adhere,  to  preserve 
integrity  and  fair  dealing  between  man  and  man  j 
most  transactions  bang  by  the  intervention  of  ao 
attorney  or  solicitor. 

The  same  observation  applies,  and  indeed  with 
much  greater  force,  tp  the  attorney  or  agent  of  the 
purchaser.  It  can,  however,  seldon^  happen,  that 
the  attorney  or  agent  of  the  purchaser,  is  cpnu« 
sant  of  any  incumbrance  oil  the  estate  intended 
to  be  purchased,  unless  he  be  employed  by  both^ 
vendor  and  purchaser;  which  the  same  person 
frequently  is,  in  order  to  save  expense.  This 
practice  has  often  been  discountenanced  by  thd 
courts  (m),  and  is  frequently  productive  of  the  most 

{k)  Per  Lord  Hardwicke,  (l)  It  seems  clear  that  relief 
1  Vcs.  g6,  .and  sec  6  Ves.  might  now  be  obtained  at  law. 
Jun.  193.  (m)  See  6  Ves.  Jun.  631. 

serious 
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serious  consequences ;  for  it  not  rarely  happens, 
that  there  are  incumbrances  oa  an  estate  which 
can  only  be  sustained  in  equity,  and  which  wiH 
not  bind  a  purchaser  who  obtains  the  legal  estate ; 
unless  he  had  notice  of  them  previously  to  com- 
pleting his  purchase.  Now  notice  (n)  to  an  agent, 
although  one  concerned  for  both  parties,  is  treated 
in  equity,  as  notice  to  the  purchaser  himself;  and, 
therefore,  if  the  attorney  know  of  any  equitable 
incumbrance,  the  purchaser  will  be  bound  by  it, 
although  he  himself  was  not  aware  of  its  exist- 
ence. 

And  by  these  means,  a  purchaser  may  even 
deprive  himself  of  the  benefit  to  be  derived  from 
the  estate  lying  in  a  register  county:  the  register 
may  be  searched,  and  no  incumbrance  appear; 
yet  if  the  attorney  know  of  any  incumbrance, 
equity  (although  the  instrument  by  which  the  in* 
cumbrance  was  created,  be  not  registered,  and 
therefore  void  at.  law)  will  assist  the  inciunbrancer 
in  establishing  his  demand  against  thepurchaser(o). 

Another  substantial  reason  why  a  purchaser 
should  not  employ  the  vendor's  attorney  is,  that 
if  the  vendor  be  guilty  of  a  fraud  in  the  sale  of  the 
estate,  to  which  the  attorney  is  privy,  the  purcHa- 

(n)  See  infra,  ch.  l6.        (o)  Sec  irifra,  ch.  15.  l6. 

.    B  4  -      ser. 
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ser,  altliough  it  be  proved  that  he  was  innocent, 
will  be  answerable  for  the  misconduct  of  his 
agent.  In  one  case  (p)  a  purchaser  lost  an  estate, 
for  which  he  gave  nearly  SjQOO/.  merely  by  em- 
ploying the  vendor's  attorney,  who  was  privy  to  a  . 
frandulent  disposition  of  the  purchase-money. 

On  the  other  hand,  the  same  person  being  em- 
ployed on  both  sides,  may  be  detrimental  to  the 
vendor;  for  if  the  security  given  be  not  good,  the 
circumstance  of  only  one  person  being  employ^^ 
may  be  deemed  fraudulent,  and  in  that  case  equity 
will  relieve  the  purchaser  (q). 

With  the  exception  of  a  vendor,  or  his  agent, 
suppressing  an  incumbrance,  or  a  defect  in  the 
title,  it  seems  clear,  that  a  purchaser  cannot  obtain 
relief  agauist  a  vendor  for  any  incumbrance,  or 
defect  in  the  title,  to  which  his  covenants  do  not 
.extend;  and  therefore,  if  a  purchaser  neglect  to 
have  the  title  investigated,  or  his  counsel  overlook 
any  defect  in  it,he  appears  to  bewithout  aremedy  (r). 

To  sum  up  the  foregoing  observations,  a  pur- 
chaser will  be  entitled  to  relief,  on  account  of  any 
latent  defects  in  the  estate,  or  the  title  to  the  es- 

(p)  Doe  V.  Martin,  4  Term  v.  Smith,  2  Bro.  C.  C.  409. 
Rep.  39.  cited. 

(q)  See  Sir  Jennings  Gierke,         (r)  See  post,  ch.  Q, 

tate. 
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tate,  wluch  were  not  disclosed  to  him,  and  of 
which  the  vendor,  or  his  agent,  was  aware. 

In  addition  to  this  protection  afforded  him  by 
^  the  law,  a  provident  purchaser  will  examine  and 
*  ascertain  the  quality  and  value  of  the  estate,  and 
not  trust  to  the  description  and  representation  of 
the  vendor,  or  his  agents;  he  will  employ  an  agent 
and  attorney,  not  concerned  for  the  vendor  ;  and 
villi  have  the  title  to  the  estate  inspected  by  coun- 
sel (3). 

With  respect  to  incumbrances,  we  may  further 
remark,  that  if  a  purchaser  suspect  any  person  has 
an  incumbnince  on  the  estate  he  has  contracted  to 
buy,  he  should,  before  proper  witnesses,  enquire 
the  feet  of  him,  at  the  same  time  stating,  that  he 
intends  to  purchase  the  estate-^  and  if  such  persoii 

(3)  This  can  seldom  be  efifectually  done^  unless  the  attorney 
carefully  compare  the  abstract  with  the  title-deeds :  in  doing 
-which,  his  attention  should  be  particularly  directed  to  the 
descriptions  of  the  parties,  the  recitals,  the  parcels,  and  the  co« 
venants  for  quiet  enjoyment,  free  from  incumbrances  j  which 
frequently  lead  to  incumbrances  and  facts  which  have  been 
suppressed.  This  should  be  particularly  attended  to,  as  a 
purchaser  is  bound  by  every  deed  or  fact,  to  which  an  in- 
strument in  his  possession  leads^  by  recital  or  description* 
See  post,  ch,  l6, 

has 
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iuLs  an  incumbrance  on  the  estate,  and  deny  it, 
equity  would  relieve  the  purchaser  (^). 

Where  di£5iculties  arise  iii  making  out  a  good 
title,  the  purchaser  should  not  take  possession  of 
the  estate,  until  every  obstacle  is  removed.  Pur- 
chasers frequently  take  this  step,  under  an  im- 
pression, that  it  gives  them  an  advantage  over  the 
veador;  but  this  is  a  false  nodon,  as  such  a  mea- 
sure wcmld,  in  most  cases,  be  deemed  an  accept- 
ance of  the  ride  (t). 

A  purchaser  may,  however,  safely  take  posses- 
sion of  the  estate,  at  the  time  the  contract  is  en- 
tered into,  as  he  cannot  be  held  to  have  waved 
objection^  of  which  he  was  not  aware;  and  if  the 
purchase  cannot  be  completed  on  account  of  ob- 
jecrions  to  the  title,  he  will  not  be  bound  to  pay 
.any  rent,  unless  the  occupation  has  been  beneficial 
to  him(w). 

It  is  very  usual  for  auctioneers  to  prepare  the 
particulars  and  conditions  of  sale ;  but  this  a  ven- 
dor should  never  permit,  as  continual  disputes  arise 

(s)  Ibbetson  v.  Rhodes,  2  Calcraft  v.  Roebuck,  1  Yes. 

Venir  554.  and   sec  Aroy's  Jun.  226. 

case,  2  Cha.  Ca.  128.  cited.  (u)  Heara  v.Tomlin,Peakc's 

(OSee  3  P.  Wms.  193.  and  Ca.  1 92. 

from 


INTRODUCTORlr  CHAPTER.  11 

irom  thdr  ignorance  of  the  title  to  the  estate^  and 
their  consequent  mistatements. 

Where  an  estate,  intended  to  be  sold,  has  been 
for  a  long  time  in  a  femily,  or  the  title  has  not 
been  recently  investigated,  it  might  be  advisable 
for  the  vendor  to  havt;  an  abstract  of  his  title  sub- 
mitted to  counsel,  and  the  objections  to  it,  if  there 
should  be  any,  cleared  up,  previously  to^  any  con* 
tvact  being  entered  into  for  sale  of  the  estate* 

By  these  means,  no  delay  ym\l  arise  on  the  part 
of  the  vendor,  which  might  impede  the  sale  from 
being  carried  into  effect  by  the  time  stipulated; 
and  the  vendor  wijl,  in  many  cases,  be  preserved 
the  eiq)aise  necessarily  attending  tedious  discus- 
sions of  his  title. 

Another  advantage  of  this  measure  is,  that  if 
there  should  be  any  defect  in  the  title  which  can- 
not be  cured,  it  would  only  be  known  to  the  agents 
and  counsel  of  the  vendor,  which  is  of  the  utmost 
importance;  for  it  frequently  happaos,  that  a  de- 
fect in  a  title,  by  being  discovered  to  persons  not 
concerned  for  the  vendor,  comes  to  the  knowledge 
of  the  person  interested  in  taking  advantage  cf  it, 
by  which  many  titles  have  been  disturbed. 
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CHAPTER    L  . 

OF   SALES   BY   AUCTION   AND   PRIVATE    CON- 
TRACT. 

By  two  Acts  of  his  present  Majesty's  reign  (a),  a 
duty  is  imposed  of  6rf.  in  the  pound  on  the  pur- 
chase-money of  estates  sold  by  auction. 

But  sales  by  auction  of  estates,  under  the  de- 
cree of  the  Court  of  Chancery,  or  Exchequer,  in 
England ;  or  of  the  Courts  of  Great  Session^  in 
Wales;  or  of  the  Court  of  Session,  or  Exche- 
quer, in  Scotland  (i),  are  not  liable  to  the  duty:  nor 
60  the  Acts  extend  to  auctions  for  granting  copy- 
hold or  customary  lands,  for  lives  or  years  (c) ;  to 
the  sale  of  any  estate  under  a  sheriflF's  authority,  for 
the  benefit  .of  creditors;  or  to  the  sale  of  any 
bankrupt's  estate,  sold  by  order  of  the  assignees, 
under  any  commission  of  bankrupt  (rf);  but  this  last 
exception  does  not  extend  to  a  bankrupt's  estate 
sold  under  Lord  Rosslyn's  order  (e)  for  the  benefit 

(a)  27  Geo.  HI.  c.  13.  s.  36.     (c)  Id.  s.  14. 
and  37  Geo.  III.  c.  14.  (d)  Id.  s.  15. 

(b)  19  Geo.  m.  C.56,  s.  13.      (e)  4  Bi-o.  C.  C.  at  thQ  end. 

of 
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of  a  mortgagee  (/).  And  lastly,  no  auction  duty  is 
payable  in  respect  of  monies  |)roduced  by  sale 
of  estates,  sold  by  auction,  for  the  redemption 
of  land  tax  (§•).  ' 

The  auctioneer,  agent,  or  seller  by  commission, 
is  bound  to  pay  the  duty,  which  he  may  deduct 
out  of  the  money  he  receives  at  the  sale.  If  he  re- 
ceive none,  he  niay  recover  it  from  the  vendor  by 
action. 

But  if  the  owner  of  estates  sold  by  auction,  or 
any  other  person  on  his  behalf,  buy  in  the  same 
-without  fraud  or  collusion,  no  auction  duty  will 
become  payable  (h) ;  provided  notice  be  given  in 
writing  (t)  to  the  auctioneer  before  such  bidding 
both  by  the  owner  and  the  person  intended  to  be 
the  bidder,  of  the  latter  being  appointed  by  the  for^ 
mer^  and  having  agreed  accordingly  to  bid  at  the 
sale  for  his  use  (^);  and  provided^  the  delivery  of 
such  notice  be  verified  by  the  oath  of  the  auc- 
tioneer, as  to  the  fairness  and  reality  of  the 
transaction  to  the  best  of  his  knowledge. 

Neither  will  the  duty  be  payable  if  the  estate  is 

(/)  Coare  v.  Creed,  2  Esp.  (A)  1 9  Geo.  III.  c.  5(5.  s.  12. 
Ca.  6gg.  (i)  28  Geo.  III.  c.37.  s.20. 

{g)  42  Geo.  III.  c.  llC.  s.  {k)  See  a  form  of  such  no- 
il 3.  tice.  Appendix,  Np.  1. 

boilght 
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bought  in  by,  or  by  the  order  of,  the  agent  (/)  of  the 
vendor;  but  notice  in  writing  of  his  intention 
must  be  given  by  the  agent,  if  he  himself  bid,  or 
by  him  and  the  bidder,  if  he  appoint  a  person  to 
bid(m);  and  the  ddivery  of  such  notice  must  beve- 
rified  in  the  same  manner  as  the  delivery  of  a  no- 
tice given  by  the  owner. 

The  owner  of  an  estate  intended  to  be  sold  by 
auction,  who  means  to  buy  it  in  if  a  particular 
price  be  not  bid  for  it,  should  by  no  means  neglect 
to  give  the  notices  required  by  the  Acts ;  because, 
if  the  estate  be  bought  in,  and  the  proper  notices 
were  not  given,  he  will  have  no  equity  to  entitle 
him  to  an  allowance  of  the  auction  duty,  however 
feir  the  transaction  may  be;  but  the  sale  will  be 
held  real,  and  the  duty  must  be  paid  (w). 

Anything  in  the  nature  of  a  bidding  is  within 
the  Acts;  and  therefore  where  the  owner  put 
/the  price  under  a  candlestick  in  the  room,  and 
it  was  agreed  that  no  bidding  should  avail  if  not 
equal  to  that  (which  is  called  a  dumb  bidding),  it 
was  holden  (o)  to  be  a  bidding  within  the  Acts. 

(/)  42  Geo.  II  f.  c.  Q3\  s.  1.  (n)  See  Christie's  case>cited 

(m)  See  forms  of  such  no-  3  Ves.  Jun.  625.     N. 

tices.  Appendix,  Nos.  2  and  (o)  See  the  case^  cited  in 

3.  Cmso  V,  Crisp,  3  East,  337, 

But 
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But  in  the  case  of  Cruso  v.  Crisp  (p),  it  \va$  de* 
cided,  thdX  putting  up  an  estate  in  lots  at  certaia 
prices,  and  no  person  bidding  for  the  same^  was 
not  a  bidding  within  the  Acts ;  and  therefore  no 
previous  notice  is  in  such  case  necessary. 

This  case  would,  perhaps,  have  recdvjed  the 
same  determination,  had  there  even  been  any  bid- 
diiigs  on  the  sums  at  which  the  estate  was  put  up  ; 
but  this  is  at  least  doubtful,  and  therefore  proper 
nodces  should  be  given,  although  it  may  be  in- 
tmded  only  to  put  up  the  estate  at  a  certain  price^ 
aiid  not  to  bid  for  it. 

According  to  Cicero  (qX  a  vendor  ought  not  to 
appoint  a  puffer  to  raise  the  price,  nor  ought  a 
purchaset  to  appoint  a  person  to  depreciate  the 
value  of  an  estate  intended  to  be  sold. 

Huber  lays  it  down  (r),  that  if  a  vendor  employ  a 
puffer,  he  shall  be  compelled  to  sell  the  estate  to 
the  highest  bonajide  bidder  j  because  it  is  against 
the  faith  of  the  agreement,  by  which  it  is  stipulated 
that  the  highest  bidder  shall  be  the  buyer. 

In  Bexwell  v.  Christie  (s\  Lord  Mansfield  and 
the  other  Judges  of  B.  R.  followed  die  rule  of  the 
civil  law,  and  treated  a  private  bidding,  by  or  on 

{fi  Ubi  sup.  ^     (r)  Praelectiones,  IS,   2.  7. 

{q)  De  Off.  3. 15.  {s)  Cowp.  395. 

the 
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the  behalf  of  the  vendor,  as  a  fhiud ;  but  the  le- 
gislature,#by  the  statutes  imposing  a  duty  on  sales! 
of  estates  by  auction,  seems  to  have  been  of  a  dif- 
ferent opinion,  and  even  to  have  sanctioned  it.  As 
my  Lord  Rosslyn,  who  was  present  at  the  making 
of  the  Act,  remarked  in  the  case  of  ConoUy  v.  Par- 
sons(^)j  the  Acts  of  Parliament  go  upon  its  being  a 
usual  thing  and  a  fair  thing  for  the  owner  to  bid. 
The  pressure,  when  the  tax  was  imposed,  was  by 
embarrassing  people  who  chose  to  dbpose  of  their 
goods  by  auction,  if  they  chose  to  be  purchasers, 
by  the  tax  falling  upon  them.  His  Lordship  add- 
ed, that  he  thought  it  would  have  occurred  either 
to  Lord  Thurlow  or  to  him,  when  the  exception  in 
favour  of  the  owner  was  proposed,  that  the  case 
would  not  exist,  as  the  owner  could  not  be  a  bid- 
der; or  that,  for  his  attempting  to  do  what  he 
could  not  by  law,  it  would  be  just  that  he  should 
pay  the  duty.  It  was  very  wrong  to  the  public  to 
let  that  clause  stind,  if  at  the  time  it  was  under- 
stood that  the  owner  bidding  was  doing  an  illegal 
thing.  The  Acts  do  not  require  an  open  notice, 
but  only  a  private  notice  to  the  auctioneer,  and  an 
oath  to  prevent  the  setting  up  a  bidding  for  the 
owner,  that  the  bidder  might  evade  paying  the 
duty. 

(0  See  3  Ves.  Jun.  628. 

Notwith- 
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f^oMituStsftdui^,  ho^&v^y  ih^  cfpstdott  of  th6 
legislature,  Lord  Ketiyoti,  In  Ae  subsequent  case 
of  Hm^afd  t*  C^le(M),  clearly  coincided  with 
Lord  Mansifidd^s  opinion;  and  hdd,  that  unles* 
ft  Was  pubKcIy  known  that  the  owner  intended  t6 
bid,  it  was  a  fraud  upon  the  purchaser^  and  conse^ 
qnently  no  tttxpa  would  He  against  him  for  non- 
performance of  Ms  agreement. 

But  m  the  case  of  Conolly  v.  Parsons  (x%  Lord 
Rosslyn  said,  the  reasonmg  in  thig  foregomg  case 
went  large  certainly  j  and  did  not  at  all  convince 
him.  He  said  fie  should  ^sh  it  to  undergo  a  re- 
'consideration  J  for  if  Jt  tu^  law,  it  would  reduce 
every  thing  to  a  Dutch  auction,  by  bidding  down- 
wards. He  felt  vast  difficulty  to  compass  the  rea- 
zoning,  that  a  person  does  hot  follow  his  owti 
judgment  because  other  persons  bid ;  that  the 
judgment  of  one  person  is  deluded  and  influenced 
by  the  biddings  of ^  otfiers.  The  case  of  Conolly  C^ 
Parsons  wasr  ciompromfeed,  and  con^eqtiently  hisr 
Idrdshfp  did  not  g^ve  judgment  j  but  it  seems  he 
was  cleariy  of  opinion,  that  public  notice  of  a  bid- 
ding,  by  Of  on  the  behalf  of  a  vendor,  was  not 
necessary. 

And  hi  the  later  case  of  Bramley  v.  Alt  (y ),  whete 

(a)  e  Term  Rep.  642.  (y)  Bwmjey  Y.  Alt.  3'Ve«. 

(x>  3  Vci.  Jun.  625,  N.      Jm.  62O. 

,    Q  an 
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an  estate  was  put  up  to  sale  by  public  auction^^oid 
an  a^ept  for  the  vendor  bid  to  75/.  an  acre,  without 
public  notice  of  his  intention  to  do  so ;  and  after  a 
contest  with  real  bidders,  the  estate  was  bought  ^t 
101/.  17^*  an  acre; -r^  specific  perfonn^uice  was 
decreed  with  costs. 

In  this  case.  Lord  Alvanley,  then  Master  of  the 
Rolls,  considered  the  case  of  Howard  v.  Castle 
only  as  a  decision,  that  where  all  the  bidders  ex- 
cept the  purchaser  are  puffers,  the  sale  shall  be 
void  (z). 

The  case  of  ConoUy  v.  Parsons  was,  I  under- 
stand ^although  it  does  not  appear  in  the  report), 
exactly  similar  to  the  case  of  Bramley  v.  Alt ;  for 
there  was  a  contest  between  real  bidders,  after  the 
person  employed  to  bid  on  the  part  of  the  vendors 
had  desisted  from  bidding. 

Upon  the  whole,  it  appears  to  be  settled,  that 
public  notice  of  the  owner's  intention  to  bid  is  not 
essential  to  the  validity  of  a  sale,  if  there  be  a  con- 
test between  real  bidders,  after  the  biddings  on  the 
part  of  the  owner  have  ceased.  And  it  is  con- 
ceived j  that  if  there  were  real  bidders  at  a  sale,  it 
would  be  supported,  although  the  bidding  imme-. 
diatejy  preceding  that  of  the  purchaser  was  ficti- 
tious. 

(z)  And  see  3  Ves.  Jun.  6^7. 

Where 
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Where  public  notice  has  been  given,,  the  sale 
will  be  binding  on  the  purchaser,  although 
there  was  no  contest  between  real  bidders ;  but 
only  the  purchaser  and  the  person  employed  to 
bid,  bid  ag^st  each  other  (a). 

If  the  particulars  or  advertisements  state  (as  is 
frequently  the  case),  that  the  estate  is  to  be  sold 
without  reserve^  it  seeitis  clear  that  the  sale  would 
be  void  against  a  piurchaser,  if  any  person  were 
employed  as  a  puflfer,  and  actually  bid  at  the  sale. 

It  is  generally  understood,  that  some  person  will 
bid  on  the  part  of  the  owner;  and  it  therefore 
seems  to  deserve  consideration,  whether  it  would 
not, in  most  cases,  be  advisable. to  give  public  no- 
tice of  the  owner^s  intention,  previously  to  the  sale; 
which  would  effectually  prevent  it  being  called  in 
question,  on  the  ground  of  fraud. 

Where  public  notice  is  given,  the  mode  least 
liable  to  objection  seems  to  be  that  of  reserving  a 
bidding  (h).  It  may  here,  however,  be  proper  to 
'  remind  vendors,  that  buying  in  an  estate,  especially 
wh^-e  it  is  done  without  public  notice,  mostly  pre- 
judices a  future  sale.     This  was  exemplified  in  the 

(a)  Oldfidd  V.  Round,  5        {I)  See  Bcxwell  v,  Chriitie, 
Vcs,  Jan.  508  -,  apdsce  Twi-    Cowi). .  395 . 
ning  V.  Morris,  2  Bro.  C.  C. 
32(5.  '  , 

c  2  sale 
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sale  of  an  estate  before  one  of  the  Masters  in  Chan* 
xery,  where  23,000/.  was  bona  Jide  bid,  atid  the 
lestat^was  bought  in  by  the  agent  of  the  vendor; 
afterwards  there  were  three  other  sales  in  the 
Master's  office ;  and  the  consequence  of  the  estate 
having  been  bought  in,  deterring  others  from 
bidding,  was,  thlat  on  the  two  first  occasions 
no  more  was  ofiered  than  12,000/*  and  6,000/.  5 
and  the  estate  finally  sold  for  15,000/.  (c). 

If  the  vendor's  title  prove  bad,  the  auction  duty 
will  be  allowed ;  provided  complaint  thereof  be 
made  before  the  Commissioners  of  Excise,  tit  two 
Justices  of  die  Peace,  within  whose  jurisdiction 
such  sale  was  made,  within  twelve  calendar 
months  after  the  sale,  if  the  same  shall  be  rendered 
void  within  that  time ;  or  othenwise  within  Arefe 
months  after  the  discovery  of  the  owner  having 
no  title  ((/). 

But  I  understand,  that  the  duty  will  not  be 
"allowed,  unless  the  commissioners  think  the  ven- 
dor has  used  Hs  utmo&t  exertions  to  make  a  ;good 
tide. 

An  appeal,  however,  lies  from  the  judgmeht  of 

{c)  See  (5  Ves.  Jun.  62^ ;  '  (d)  l^  Gto.  Hi.  t.  *3.  $. 
Wren  v.  Kirton,  8  Vcs.  Jun.  1 1 3  28  ©so.  III.  t.  Zf.  s.  Ifi^. 
502  I  and   see    Twining  t.  . 

Monis,  2  Bro.  C.  C.   31^. 

the 
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theconunladonersy  to  the  Court  of  Exchequer,  m 
z  summary  way;  but,  as  the  King  never  pays 
cos^,  they  &n  upon  the  vendor,  and  in  many 
cases  would  amount  to  more  than  the  duty  itself. 

It  frecju^tly  happens  that  estates  advertisgd  to 
be  sold  by  auction,  are  sold  by  private  contract,  in* 
$tead  of  being  brought  to  the  hammer,  and  the 
sale  is  not  announced  to  the  public  till  the  day 
fixed  for  the  auction,  and  even  sometimes  not  till 
the  auctioneer's  appearance  in  his  pulpit.  Such 
91  proceeding  evidently  calls  for  some  remedy ;  and 
it  isi  QO&ceived,  that  whare  any  person  has  been 
put  to  eacpense  iii  attending  at  the  place  appointed 
fpr  the  ss^e,  he  may  sustain  an  action  for  damages 
ag^nst  the  vendor,  or  against  the  auctioneer,  if  he 
refuse  to  disclose  the  name  of  his  principiil ;  for 
notice  of  an  intended  sale  by  aucticni,  vseems  to  be 
a  contract  with  all  the  world,  and  if  so,  the  bvrner 
cannot  countermand  the  sale,  and  sell  by  private 
contract  (<?). 

To  prevent  any  question  arising  on  this  point,  it 
should  be  stated  in  the  iidvertisem^nts,  that  the 
estate  will  be  sold  by  auction  at  the  place  and 
time  fixed  upon,  unless  previously  sold  bi/ private 

(e)  See  3  Vcs.  Jun.  628. 

C  3  contract  j 
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contract ;  in  which  case  notice  of  the  sale  shall  he 
immediately  given  to  the  public. 

The  particulars  and  conditions  of  sale  (/ )  next 
claim  our  attention. 

Great  care  should  be  taken  to  make  them  ac-" 
curate;  for  the  auctioneer  cannot  contradict  them 
at  the  time  of  sale,  although  very  usually  done, 
such  verbal  declarations  being  inadmissible  as  evi- 
dence. 

Thus  where  estates  were  put  up  to  sale  by  auc- 
tion (g^),  and  in  the  printed  particulars  of  sale  were 
stated  (o  he  free  from  all  incumhf-ancesy  they 
were  bought  by  a  person  who,  discovering  that 
there  was  a  charge  on  the  estate  of  17/.  per  an- 
num, refused  to  complete  the  purchase.  In  con- 
sequence of  which,  an  action  was  brought  by  the 
vendor;  and  although  he  offered  to  give  in  evi- 
dence, that  the  auctioneer  had  publicly  declared 
from  his  pulpit  in  the  auction-room,  when  the  es- 
tate was  put  up,  that  it  was  charged  in  the  manner 
above  specified,  yet  the  Court  of  C.  B.  refused  to 
admit  the  evidence,  and  the  plaintiflf  was  nonsuited. . 

If,  however,  the  purchaser  have  particular  per- 
^nal  information  given  him  of  the  incumbrance, 
it  seems  that  the  sale  will  be  supported  (A). 

(/)  See  a  form  of  them,  {g)  Gunius  v.  Erhart>  1  H^ 

j!i.ppen^x^No.4.  Black.  289* 

iA)S.C. 

If 
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If  printed  conditions  are  pasted  up  in  the  auc- 
tion-room, where  they  may  be  seen,  they  wiH  be 
binding  on  the  purchaser,  although  he  did  not  see 
them  (i). 

The  late  Mr.  Bradley  recommended,  that  where 
it  is  imderstood,  at  the  rime  of  a  sale,  that  the  ven- 
dor has  only  a  doubtful  title,  a  provisional  clause, 
to  the  following  effect,  should  be  inserted  in  the 
conditions  of  sale,  and  articles  of  purchase;  which 
would  be  sufficient,  he  thought,  to  obviate  any 
doubt  that  might  otherwise  arise  at  the  sale : 

''  That  if  the  counsel  of  the  purchaser  shall,  on 
the  examination  of  the  title,  be  of  opinion,  that  a 
good  title  and  conveyance  cannot  be  made  of  the 
purchased  premises,  within  the  time  limited  by  the 
articles  for  the  carrying  the  same  into  execution  ; 
in  that  case,  the  same  articles  shall  be  discharged, 
and  not  further  proceeded  in  on  either  side.*' 

The  estate  cannot  be  too  mmutely  described  in 
the  particulars;  for  although,  as  Lord  Thurlow 
observed,  it  is  impossible  that  all  the  little  parti- 
culars relative  to  the  quantity,  the  situation,  &c. 
should  be  so  specifically  laid  down,  as  not  to  call 
for  i5ome  allowance  and  consideration,  when  the 
bargain  comes  to  be  executed  ^^);  yet  if  a  person, 

(t)  Mesnard  v.  Aldridge,  3  (k)  See  1  Ves.  Jun,  224, 
Esp.  Ca.  271.  •      per  Lord  Thurlow. 

c  4  however 
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Jipwever  unconversaiit  in  the  actual  situation  of 
jus  estfkte^  will  ffv&  a  descriptb%  be  must  be 
bound  by  tjut^  whether  conusant  of  it  or  not  (/). 

Where  the  title-deeds  cannot  be  delivered  up, 
some  provision  should  be  made  as  to  the  expense 
pf  the  ^ittested  copies,  and  the  covenants  to  pro^ 
duce  them^  which  will  otherwise  fall  upon  the 
vendor  (m) ;  and  where  the  estate  is  sold  in  m^ny 
lots,  and  idbe  title-deeds  are  numerous,  nearly  the 
whole  purchase-money  may,  perhaps,  be  ex* 
hausted*  In  one  case,  the  lots  were  more  than 
200,  and  the  copies  came  to  2000A 

If  this  estate  intended  to  be  sold,  is  vested 
in  devisees  in  trust  to  sell,  and  there  is  no  persom 
to  ent^r  into  the  usual  covenants  for  the  dtle,  that 
circumstanceshouldbemeptioned  in  the  particulars* 

tf  the  estate  is  leasehold^  and  the  vendor  has  not 
got  an  abstract  of  the  lessor's  title,  this  ^t  should 
be  stated  in  the  conditions  (»).  And  it  should  inva* 
riably  be  provided  in  conditions  of  sale  of  a  leasee 
hold  estate,  that  the  purchaiser  shall  wter  into  the 
usual  covenants  with  the  vendor,  for  indenuufying 
him  against  the  rent  and  covenants  (o)^ 

(/)  Sec  1  Ve%,  Jun,  213,    2  Esp.  Ca.  640.  N. 
per  Lord  Thurlow.  (n)  See  post*  cb,  f. 

(m)  Pare  V.Tucker,  6  Ve*.  (o)  See  Pember  r.  Ma* 
Jun*  460i  and  Berry  v.Young^    tbcr§,  1  Bro.  €•  C,  5?. 

It 
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It  should  always  be  stated  ih  the  cooditiomk 
tb^t  the  canyeyance  shall  be  prepared  by^  and  9t 
the  expense  of  the  purchaser  (p). 

The  usual  cpndirioii,  **  that  if  the  purchaser 
$ball  &il  to  comply  with  the  conditioQ%  d^e  d«« 
pp^  shall  be  forfeited,  aud  the  proprietoiB  \>9  it 
Uberty  to  resell  the  estate;  and  the  defidencyt  If 
any,  by  such  sale,  toge^er  with  9U  charges  at* 
tending  the  same,  shall  be  made  good  by  the  do-. 
faulter,''  should  never  be  omitted }  because  if  the 
purchaser  do  not  comply  with  the  conditions,  the 
vendor  may,  by  virtue  of  this  stipulation,  resell 
the  estate  and  recover  the  deficiency  and  ch^rgei 
from  the  purchaser  (q)* 

If  the  money  produced  by  th?  second  sale,  ex- 
ceed the  original  purchase-money;  the  purchaser 
who  has  violated  the  agreement,  will  not  be  enti- 
tled to  the  siirplus,  but  the  vendor  hhnsdf  will  be 
entitled  to  retain  it 

A  bidding  may  be  countermanded  at  any  dme 
before  the  lot  is  actually  knocked  down  (r).  The 
countermand  of  a  ^bidding,  would  in  sQme  cases 
b^  of  the  most  serious  consequmces,  and  it  might 

(p)  ^pati,  ch.  4.  Mcrtens  v.Adcock^4£5p.Ca« 

{q)Expart€Hxxnttry6Ve8.    251. 
Jun.  g4i  and  see  Mobs  v.         (r)  Pajnc  v.  Cave,  3  Tens 
Matthews,  -3  Ve»,  Juo,  3795    Rep.  148. 

therefore 
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therefore  be  advisable  to  stipulate  in  the  condi- 
tions of  sale,  that  no  persons  shall  retract  their 
biddings. 

Although  the  duty  is  by  the  Acts  imposed  on 
the  vendor,  yet  he  is  not  restrained  from  making 
it  a  condition  of  sale^  that  the  duty,  or  any  certjun 
portion  thereof,  shall  be  paid  by  the  purchaser  over 
and  above  the  price  bidden  at  the  sale  by  auction ; 
and  in  such  case  the  auctioneer  is  required  to  de- 
mand payment  of  the  duty  from  the  purchaser,  or 
such  portion  thereof  as  is  payable  by  him  under 
the  condition ;  and  upon  neglect  or  refusal  to  pay 
the  same,  sucli  bidding  is  declared  by  the  Acts  to 
be  nult  and  void  to  all  intents  and  purposes  (s). 

It  is  usual  to  make  some  provision  respecting 
the  payment  of  the  auction  duty,  and  indeed, 
where  the  purchase-money  is  liable  to  the  duty,  a 
stipulation  of  this  nature  should  never  be  omitted^ 
unless  the  vendor  intend  to  pay  the  whole  duty 
himself. 

And  here  it  may  be  necessary  to  recall  the  at- , 
tention  to  the  decision  in  Coare  v.  Creed ;  for  it 
is  rare  to  meet  with  any  stipulation  respecting  the 
payment  of  the  auction  duty  on  the  sale  of  a  ba^ik- 
rupt's  estate,  under  Lord  Rosslyn's  order,  for  the 

(s)  l7Geo.  III.  c.  50.-4.8. 

benefit 
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benefit  of  a  mortgagee ;  although,  as  we  have  be- 
fore seen  (0,  the  duty  is  payable  in  respect  of  the 
sale. 

The  other  provisions  which  ought  to  be  in- 
serted in  conditions  of  sale,  are  so  well  known  as 
not  to  require  notice. 

If  an  attorney  or  agent  bid  more  for  an  estate 
than  he  was  empowered  to  do,  he  himself  would 
be  liable ;  but  it  seems  his  principal  would  not  (u). 
But  unless  he  were  expressly  limited  as  to  price, 
and  not  enabled  to  go  beyond  the  limits  of  his  au- 
thority, his  principal  would  be  bound  (cc). 

If  an  auctioneer  give  credit  to  the  vendee,  or 
take  a  bill,  or  other  security,  for  the  purchase^mo^ 
ney,  it  is  entirely  at  his  own  risk;  as  the  vendor 
can  compel  him  to  pay  the  money  (y), 
'  The  aucdoneer  should  not  part  with  the  deposit 
until  the  sale  be  earned  intoeffd:t(2:);  because  he 
is  considered  as  a  stake-holder,  or  depositary  of 
it ;  and  therefore  an  action  will  lie  against  him  for 
recovery  thereof,  if  the  purchaser  be  entitled  to^ 
recover  it, 

•  (0  Supra,!^,  12,  '  (y)  Wmiamsv.Millington, 

(«)  See  Ambl.  498.  1  Hen.  Blackst.  81. 

{x)  Hicks  V.  Hankin,    4        {%)  Burrough  v.  Skinner,  5 

Jsp.  Ca.  114.  Burn  2639^  Berry  v.  Young, 

2  Esp.  Ca.  640.  N. 

And 
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Add  unless  an  auctioneer  disclose  the  name  of 
Iiis  principal)  an  action  will  lie  against  hin:i  for  4v 
mages  on  breach  of  contract  (a). 

It  may  here  be  remarked,  that  a  deport  is  con» 
.  ^ered  as  a  ps^yment  in  part  of  the  purchasi^*mo- 
ney(b%  and  not  as  a  mere  pledge;  which  was  al$o 
the  rule  of  the  civil  law,  where  money  w^  given  ; 
hot  if  a  ring,  &c,  was  giv^  by  ^)ra.y  of  earnest,  w 
pledge,  it  was  to  be  returned  (c). 

If  pending  a  suit  for  specific  performance,  a  de* 
po»t  be  laid  out  in  the  funds  under  the  authbrit]f 
of  the  qourt,  it  will  be  binding  on  both  vendor 
«Qd  vendee ;  and  if  l3«d  Qut  without  oj^position  by  -■ 
the  seller,  it  must  be  presumed  to  be  uri^  hi9 
assent}  and  in  either  case  he  must  abade  by  the 
rise  or  fall  of  the  funds  (d)^ 

Where  the  deposit  is  considerable,  and  it  is 
probable  th3^  the  purchase  may  not  be  ^cnnpleted 
fi>r  a  long  tiine,  it  seema  advisable  for  the  p«rci^ 
to  enter  into  some  ^rangement,  for  the  inveatmem 
of  the  deposit. 

No  objection  can  be  made  to  the  whole  of  tht 

(9)  Haoson  v.  Rober^pau^  (d)  Foolev.  Rudd,  3  9ro.& 
BeakeV  Ca.  12Q.  C.  49 ;  ^d  see  Dpyley  v.  tho 

(£)  Pordage    v»   Colcj    1    Countess  of  Powis;,  3  Bro.  d 
'Sarufti.  3 19.  C.  32« 

(c)  Yin.  1. 3»  M. 

deposit 


deport  reqmred  Jby  the  conditions,  not  being  paid 
by  the  purchaser;'  if  the  vendor,  after  the  -sale^ 
agree  to  accept  a  less  sum  (e). 

Although  the  deposit  be  forfeited  at  law,  yet 
equity  will  relieve  the  purchaser,  upon  his  putting 
die  vendor  In  the  same  situation  as  he  would  have 
•  been  in,  had  the  conti^ct  been  performed  at  the 
time  agreed  upon  (J).  But  if  a  bill  by  a  purchaiser 
for  a  specific  performance  is  dismissed,  the  court 
cannot  order  the  deposit  to  be  returned;  as  that 
would  be  decreeing  relief  (g). 

Immediately  after  sale  of  an  estate  by  auction, 
an  agreement  (ft)  to^  complete  the  purchase  should 
be  signed  by  the  purchaser,  or  his  agent ;  as  sales 
by  auction  of  estates  are  within  the  statute  of 
frauds  (i),  and  consequently,  the  vendor  could  not' 
otherwise  compel  the  execution  of  the  contract. 

The  same  observation  of  course  applies  to  sales 
by  private  contract(^);  as  indeed  do  all  such  of  the 

(e)  Hanson  v.  Roberdeau^  E8p.Ca.659  3  I  Bos.  and  Pull. 

Peake*s  Ca.  120.  306}  Stansf!eld  v.  Johnson, 

(/)  See  infra,  ch.  4.  1  E^.  Ca.  107 }  and  Buck- 

ig)  Bennet  College  r.  Ca-*  master  v.  Harn^//  Vcs.  Jun, 

rey,  3  Bro.  C.  C.  Sgo.  341.   Setpo$t.  ch.  3. 

(A)  See  a  form  of  aa  agree-  (k)  Clerk  v.  Wright,  1  Atk. 

ipent.  Appendix,  No.  5.  12.  Sec  a  form  of  an  agre^ 

(i)  Walker  y.  Constable,  2  men^t,  Appendix,  No.  6. 

foregoing 


so  OF  ,  SALES   BY   AUpTlON,  kC. 

foregoing  observations,  as  do  not  in  .their  tlature 
apply  exclusively  to  sales  by  auction. 

Where  an  estate  k  soid  in  lots,  whether  by  pub- 
lic auction  or  private  contract,  the  vendor  should 
take  attested  copies  of  the  parcels  included  in  ^the 
different  conveyances;  as  a  cautious  purchaser  of 
any  part  of  the  estate,  will  probably  require  some 
evidence,  that  no  part  of  the  estate  bought  by  him, 
is  included  in  any  of  the  conveyances  to  the  other 
purchasers*  - 


CHAP- 


C  -31   3 


CHAPTER    n, 

©F    SALES    UNDER    THE    AUTHORITY   OF   THE 
COyRTS    OF  .EQUITY. 

\y  E  have  already  seen,  that  sales  under  the 
decrees  of  the  Court  of  Chancery,  or  Exchequer, 
are  not  liable  to  the  auction  duty,  and  that  public 
notice  of  a  vendor's  intention  to  bid  for  the  estate 
is  not  necessary ;  it  follows,  that  no  notice  need 
be  given  previously  to  the  sale  of  an  estate  under 
a  decree,  of  the  vendor's  intention  to  buy  in  the 
estate,  if  a  particular  price  be  not  bid  for  iL 
^  Where  estates  are  sold  before  a  master,  under 
the  decree  of  a  Court  of  Equity,  the  court  con- 
siders itself  to  have  a  greater  power  over  the  con- 
tract, than  it  would  have,  were  the  contract  made 
between  party  and  party  (a) ;  an)d  as  the  chief  akn 
of  the  court  is  to  obtain  as  great  a  price  for  the 
estate  as  can  possibly  be  gdt,  it*  is  in"  the  habit  of 
opening  the  biddings  after  the  estate  is  sold. 

Mere  advance  of  price,  if  the  report  of  the 
purchaser  being  the  best  bidde^is^  not  absolutely 
confiriried,  is  sufficient  to  open  the  biddings  j  and* 

(a)Se«l  P.Wms.  747.     '    *■     "'  *       ' 

'  thfey 
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they  will  be  opened  more  than  once  if  a  sufficient 
advance  be  oflFered  (i) ;  but  the  court  will  stipulate 
for  the  price,  and  not  permit  the  biddings  to  be 
opened  upon  a  small  advance  (c) :  and  although  aa 
advance  of  10  per  cent*  used  generally  to  be  con- 
sidered suffiqient)  yet  no  such  rule  hpw  pre«> 
tails  (cO. 

The  determinations  on  thid  subject,  assume  % 
very  ditferent  aspect^  when  the  reptntt  is  absolutely 
cdufiitaed ;  and  the  following  general  rules,  may 
perhaps  be  laid  down* 

1st.  That  l^ddings  are  in  general  not  to  be 
opened  after  confirmadon  of  the  report(<?) :  mcrease 
of  price  alone  is  not  sufficient,  however  large, 
although  it  is  a  ^rong  auxiliary  argument,  where 
there  are  other  grounds. 

In  a  ease  (/),  however,  before  Lord  Rosslyn, 

(I)  ScoU  V.  Nisbetti  8  Bro*  Soott  v.  Nisbett,  3  Bro.  C.  C. 

CC.4g5.  476)    Boyet  v«   Bkcktrdl^ 

(c)  Anon.     2  Ves.   Jtrn.  3  Anstr.  656-,    Prideaux  v. 

487  5  Uptoo  V.  lord  Fcmti^  Prideaux,  l  Bro.  C.  C.  28?  i 

4  Ves.  Jvau   fCOj    A&on.  andsee2Ves.  Jiih.  53. 
i  Vcs.  Jun.  148  J  atid^ait  vw        (/)  Chetham  r.  Gnigeon) 

IiCirdllontiWicke«5  V«.  Jun.  5  V«a.  Jan.  86  $  ^  see  hi< 

05$4  lordship'adecisk)!!  in  Prideaux 

{d)  AolrewsT.  Sfterson^  v.  Prideaux,  uK  sup,  when 

7  Vet.  Jim.  42Qi  2Jord  Conumssioner. 


(r)  See  3  Vet.  Jun.^  ^3  > 


this 
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this  rule,  although  so  frequently  acknowledged, 
tod  acted  upon,  was  not  att^ded  to;  but  bid- 
dings were  opened  after  the  report  was  confirmed, 
merely  on  an  advance  of  price. 

2dly.  That  very  particular  circumstances  may 
induce  the  court  to  open  the  biddings  after  con- 
firmation of  the  report,  if  the  advance  be  consi- 
derable. 

Thus  in  a  case  (^g)  where  the  owner  of  the  estate, 
(who  joined  in  a  motion  fot  the  purpose  of  open- 
ing biddings  after  the  report  was  absolutely  con- 
firmed) was  in  prison  at  the  time  of  the  confirma- 
tion, and  it  appeared,  that  he  would  Have  opened  the 
biddings  before  confinnation  of  the  report,  had  he 
been  able,  and  had  even  directed  persons  to  bid 
tnbre  than  what  the  estate  sold  for,  who  deceived 
him;-  and  an  advance  of  4,000/.  (being  more 
than  one-fourth  of  the  original  purchase-money) 
was  oflFered,  the  biddiiigs  were  opened,  on  the 
deposit  of  the  4,000  /-  being  made. 

Sdly.  That  fraud  will  be  a  sufficient  ground 
lor  opening  the  biddings. 

Therefore,  if  the  bidders  agree  not  to  bid  against 
^each  odier  (A) :  or  a  survey  be  made  of  an  estate, 

(^)WaUQnv.  Birch,  2  Vc$-        (A)  See  2  Vci.  Jon.  52. 
^tta.51«4BrQ.C.C.172. 

0  with 
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with  some  degree  of  collusion  with  the  tenitots  (i% 
and  it  misrepresents  the  vdhxe  and  quality  of  the 
estate,  and  some  of  the  purchasers  are  aware  of 
this  fraud  in  making  the  survey :  or  the  purchaser 
of  the  estate  be  partner  with  the  solicitor  of  the 
cause,  and  is  in  possession  of  some  particular 
knowledge  to  the  benefit  of  which  the  other 
parties  were  entitled  (I):  in  all  these  cases,  the  court 
would  open  the  biddings,  notwithstanding  they 
had  absolutely  confirmed  the  report 

Where  the  biddings  are  opened,  the  advance  is 
ordered  to  be  deposited  immediately  (/),  -  and  the 
costs  of  the  purchaser  to  be  paid  by  the  person 
opening  the  biddings;  but  the  court  will  not 
direct  the  master  to  allow  a  specific  expense  (m). 

If  the  biddings  are  opened,  the  estate  may  be 
allotted  for  sale  in  a  different  manner  to  what 
it  at  first  was  (n). 

As  the  biddings  are  opened  for  the  benefit  of 

(i)  Ryder  v.  Gowcr,  6  Bro.  (I)  Anon.  6  Vcs.  Jiin.  5 IS. 

P.  C.  148}  and  bcc  2  Vcs.  (m)  Anon.   2  Ves.   Jud, 

Jan.  d3.  28&    See  Watts  v.  Martin, 

(*)  Price  y.  Mpxon,  July  4  Bro.  C.  C.  113  3  and  sec 

14,  1754,  before  Lord  Hard-  ibid.  178. 

wickc  J  sec  6  Bro.  P.  C.  155  ;  (n)  Watts    v.    Martin,  4 

2  Vcs.  Jun;54,  Brp.  C.  C.  113. 

the 
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the  suitor,  no  other  person  ^^fdll.be  fnvoured  in 
that  respect.  r       -      , 

Thus  upon  a  motion  to  open  a  bidding  of 
S02OL  (o\  upon  the  ground  of  mistake  as  to  the 
time,  of  sale,  and  an  overbidding  of  150/.;  the 
Lord  Chancellor  refused  it,  saying,  he  would  not 
open  it  for  a  less  sum  than  500  /.,  and  that  the 
circumstance,  that  the  bidder  was  too  late,  was  ^o 
ground  at  all. 

The  person  who  is  desirous  of  opening  the 
biddings  having  been  present  at  the  sale,  is  nO' 
objecdon.  to  their  being  opened;  although  a 
greater  advance  may  on  that  account  be  re* 
quired  (/>). 

A  man  opening  the  biddings,  on  the  behalf  of 
a  person  not  in  e^tence,  will  himself  be  decreed 
to  be  the  purchaser  ( j). 

,  Where  a  person  is  permitted  to  open  the  bid- 
dings upon  the  usual  terms,  paying  the  costs,  and 
making  a  deposit,  and  the  estate  is  bought  by 
another  person,  the  person  opening  the  biddings 
is  entitled  to  take  back  his  deposit ;  but  he  is  not 
entitled  to  an  allowance  for  his  costs,  as  they  are 

•  (o)  Anon.  1  Veg.  Jun.  (y)  Molcsworth  v.  Opic, 
453.  1  Dick.  290. 

(p)  Rigbj  v.  M'Namva^ 
«Vcs.Jan.  117.  * 

0  2,  in 
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fef  the  nature  6f  a  premium  paid  by  him  for  th^ 
opportunity  of  bidding  (r). 

Under  special  circumstances,  however,  they 
might  be  allowed :  if  a  relation  came  forward  for 
Ae  benefit  of  the  family,  and  the  lot  was  knocked 
down  by  mistake-,  that  might  be  a  ground  fot 
telief(^).        • 

It  seems,  that  if  a  person  purchase  several  lots 
of  an  estate,  and  the  biddings  are  opened  as  tof 
one,  he  shall  have  an  option  to  open  them 
all(0. 

The  bidder  not  being  conridered  as  purchaser, 
until  the  reportr  is  confirped ;  until  then,  he  i« 
not  compellable  to  complete  his  purchase  (w) :  but 
upon  the  report  being  confirmed,  he  will  be  com- 
pelled to  carry  the  contract  into  execution  (v). 

If  the  purchaser  neglect  to  complete  his  pui-- 
chase,  the  practice  is,  to  confirm  the  repiort ;  iind 
then,  if  the  purchaser  is  supposed  to  be  respori- 
able,  to  get  an  order  to  inquire^  whether  the  party 
can  make  out  a  good  tide ;  and,  if  he  can,  to  ob- 

(r)  Rigby  y.  M'Namara,  (t)  See  3  Anstr.  65/. 

fiVcs.    Jan.   466.     Earl  of  (tt>Anon.  2Vcf.  Jun.335. 

MacclcsfieW  v.  Blake/  8  Vcs.  (v)  Barker  r.  Holford,  afad 

Jun.  214.  Eggiston  V.  Flavel,  2  Anatr. 

(i)  Earl  of  Macclesfield  V.  ^44^ctted^ 

Blake,  uH  sup,  -      " 

tain 
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tain  an  order  upon  the  purchaser  to  complete  hi$ 
purchase^  but  if  the  purchaser  is  unable  to  com^ 
plete  his  pim:hase,  then,  on  the  report  being 
confirmed,  it  is  mov^d  to  discharge  him  from  the 
bidding  («;).  »    - 

The  court  will,  on  motion,  (discharge  the  pur. 
chaser^  and  substitute  any  other  person  in  his 
stead ;  but  this  will  not,  however,  be  done,  unless 
fiuch  person  pay  in  the  money^  and  an.  affidavit  be 
made,  that  there  is  no  underbargain  i  for  the  new 
purchaser  may  give  the  other  a  sum  of  money  to 
stand  in  his  place,  and  so  deceive  the  court  (07)^ 
formerly  the  practice  seems  to  have  been,  to 
r^ujre  the  consent  of  all  the  parties  in  the  causey 
as  well  as  the  consjent  of  the  original  pur. 
chaser  (y). 

Where  two  pr  more  persons  purch^e  one  lot^ 
the  money  must.be  paid  altogether:  the  court 
will  not  allow  them  to  pay  their  p^pportions 
separately  (z),  on  account  of  the  confusion  which 
might  ensue. 

Where  any  of  the  p^es  refuse,  •  or  are  incom*- 

(fii)  Cunningham  v,  Wil-  (y)  Matthews  v.  Stubbi, 

liatm,  2  Anstr.  344.  2  firo.  C.  C.  391. 

(x)  Rigby  V.  M'Namara,  (a)  Darkin  v.   Maryc,  I 

6  Ve«,   Jan.  515.     Vale  v.  Anstr.  22. 
Pavfnport^  6  Vcs.  Jun.  615. 

p3  petent 
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petent  to  consent,  a  purchaser  cannot  apply  any^ 
part,  of  his  purchase-money  in  discharge  of  .an 
incumbrance  on  the  estate,  which  does  not  appear 
upon  the  rqport :  though,  perhaps,  if  the  pardes 
be  all  competent  to  consent^  an4  do  consent,  it 
may  be  done  (a)^  '  •        , 

Although  more  of  an  estate  is  sold,  than  is 
necessary  for  the  purposes  of  the  trust  by  virtue 
of  which  the  decree  was  made,  yet  the  purchaser 
can  make  no  objection  to  it ;  the.decree  bdng  a 
fiufEcieht  security  to  him,  as  it  cannot  appear  but 
that  it  was  right  to  sell  the  whole.  If,  however, 
the  decree  were,  that  the  master  should  sell  Green- 
acre,  and  he  sells  Blaekacre,  an  objection  to  the 
sale  would  be  good  (b) :  although,  it  seems,  that 
as  a  general  rule,  it  may  be  laid  down,  that  a  pur- 
chaser shall  iiot  ipse  the  benefit  of  his  purchase, 
by  any  irregularity  of  the  proceedings  in  a 
cause  (c). 

The  payment  of  a  deposit,  aiid  the  investment 
thereof  in  the  funds,  is  governed  by  the  same  rules 
as  are  adhered  to,  where  thjs  contract  is  between 
party  and  party  (rf). . 

^a)  v.  Stretton,      .  (c)  Lloyd  v.  Johnes,  1  Vc«. 

1  Vcs.  Jun.  266.  Jun.  N.  S.  38. 

(b)  Lutwych  V.  Winford,         (d)  Vide  supra,  p  29. 
2Bro.  C.C.249. 

It 
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It  seems,  that  a  purchaser,  on  submitting  to 
forfeit  Ms  deposit,  is  not  bound  to  proceed  in  his 
purchase,  where  the  price  is  unreasonable,  or  the 
contract  is  in  other  respects  inequitable  (e). 

But  where  the  contract  is  not  inequitable,  a 
purchaser  must  proceed  in  his  purchase,  and 
will  not  be  pemutted  to  forfeit  his  deposit,  and 
abandon  the  contract. 

Therefore,  on  a  recent  application,  by  the  persons 
who  opened  the  biddings  for  General  Birch's 
estate  (/),  to  the  court,  to  forfeit  their  depodt, 
which  was  resisted  by  the  creditors,  for  whose 
benefit  the  estate  was  sold,  the  court  held  the 
purchasers  to  their  bargain,  and  would  not  per* 
mit  them  to  rescind  the  contract. 

If  an  estate  directed  tb  be  sold  before  a  master, 
is  sold  by  private  contract,  or  in  any  other  man- 
ner contrary  to  the  order  of  the  court,  and  not 
actually  conveyed  to  the  purchaser,  the  court  will 
take  no  notice  of  the  sale,  but  will  direct  the 
estate  to  be  sold  before  the  master,  according  to 
the  decree  (g;. 

And  if  in  a  case  of  this  nature  the  purchaser 
had  notice  of  the  decree,    he  will  have  no  re- 

(e)  Savile  v.  Savile,  1  P.  (g)  Annesly  v.  Aiburst> 
WiHs.  745.  3  P.Wms.;iS2.  See  Ex  parte 

{/)  Fide  suprdj  p.  3?.  Hughes,  6  Vcs.  Juij.  Q17. 

D  4  medy ; 
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jaciedy  j  but  if  he  bought  without  notice,  he  may 
recover  at  law,  for  breach  of  the  agreement  (A). 

A  purchaser  under  a  decree,  is  entitjfed  to  be 
let  into  possession  from  the  quarter-day  preceding  • 
his  purchaise ;  pitying  his  money  before  th^  fol- 
lowing one. 

But  this  rule  does  not  apply  to  ^  colliery,  or 
any  other  estate  which  is  cpijsidered  as  a  .trade* 
In  such  a  c^e,  th,e  purchaser  is  entitled  to  the 
profits,  only  from  the  commencement  of  th? 
month  in  which  he  purchased ;  paying  his  pur- 
chase-money in  the  course  of  that  month  (i). 

A  sale  befQre  ^  master  is  not  within  the  sta^ 
lute  of  fraudft  ^d  after  confirmation  of  the 
master's  report  of  the  best  purchaser,  the  sale 
will  be  carried  into  effect,,  even  against  the  repre- 
sentative of  the  purchaser,  although  he  did  not 
(Subscribe ;  the  judgment  of  the  court  taking  it 
put  of  the  statute  {k}. 

And  eyaa  if  the  authority  of  an  agent  should 
not  be  adjpaitted^  and  could  not  be  proved ;  yet, 
if  the  master's  report  could  be  confirmed,  the  sale 
would  be  carried  into  execution^  unless  fraud 
(COuld  be  proved  (/). 

(k)  Raymond   v.   Webb,  (k)  Attorney  -  General  v. 

Jx)fft.  66.  Day,  I  Ve8.  218. 

j[i)  Wren  v.  Kirton,  8  Vcs,  (/)  S.  C.  Per  Lord  Hard- 

Juh.  502.  wic^c. 

CHAP. 
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CHAPTER  ra, 

09  THE   FOURTH   6BCTIOK   QF   THE   STATUTE 
OF   FRAUDS. 

By  the  fourth  section  of  the  Statute  of  Frauds 
(a)  (to  which  we  had  occasion  to  refer  at  the 
close  of  the  two  last  chapters),  it  is  enacted. 
That  no  action  shall  be  brought  to  charge  any 
person  on  any  agreement  made  upon  any  contract 
(or  sale  of  lands,  &c.  or  any  interest  in  them  (4)  j 
unless  such  agreement,  or  some  note  thereof,  be  in 
writing,  and  signed  by  the  person  to  be  charged, 
or  some  other  by  him  authorised. 

The  Act  extends  as  well  to  interests  created  de 
novoy  as  to  subsisting  interests  (fc). 

To  shew  what  agreements  are  taken  out  of  the 
ptatute,  we  may  consider,  I.  What  is  a  sufficient 
agreement:  11.  What  is  a  Sufficient  signature:  and 

(a)  29  Car.  II.  c.  3.  (^)  Anon.  1  Vcntr.  36l. 


(4)  ''  Or  upon  any  agreement  not  to  be  performed  within 
a  year  3*'  Mhich  clause  does  not  extend  to  any  agreement  con- 
f:p:ning  lands,    Hollis  v.  Edwards,  1  Vern.  159. 

III.  What 
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HI.  What  agreements  are  not  within  the  statute, 
although  by  parol.     And, 

I.  First  then,  it  has  been  decided,  that  a  note  or 
letter  will  be  a  sufficient  agreement  to  take  a  case 
out  of  the  statute  {ajy  but  it  must  be  duly 
stamped  before  it  ,can.beTea4  (rf) ;  and,  as  this 
ought  to  be  done,  the  court  will  assist  either 
party  in  obtaining  the  agreement  for  that  purpose, 

Tbus^  in  Fowle  v.  Freeman  (e),  the  agreement 
was  sent  by  the  vendor  to  his  attorney,  with  a  let- 
ter written  at  the  bottom,  directing  him  to  pre» 
pare  a .  technical  agreement  The  vendor  after- 
>,  w^ds  refused  to  perform  the  contract,  and  the  at^ 
toniey  Ayould  not  deliver  the  agreetnent  to  the  pvir«r 
chaser  for  the  purpose  of  getting  it  stamped,  con- 
tenduig  that  it  was  a  private  letter  to  him ;  but  the 
court,  on  motion,  ordered  it  to  be  delivered  to  the 
purchaser  for  that  purpose, 

If  upon  ^  treaty  fpr  s^e  of  an  estate,  the  owner 
write  a  letter  to  the  person  wishing  to  buy  it, 
stating,  that  if  he  parts  ^th  the  estate  it  shall  be  on 
such  and  such  terms  (specifying  them) ;  and  such 
person,  upon  Receipt  of  the  letter,  accepts  the 

(c)  Coleman  v.  Upcot,  5  (e)  Rolls,  March  8,  1804. 
Vin.  Abr.  527.  pi.  1 7.  MS.  stated  infra.  See  Clarke 

(d)  Ford  V.  Compton,  2  v.Terrel,  1  Smith's  IJep.  399. 
BrQ.C,C.32. 

terms 
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terms  mi^tioned  in  ity  the  owner  will  be  conq>e!led    ^ 
to  perform  the  contract  in  specie  (/). 

So,  if  a  man  (being  in  company)  makes  offers 
of  a  bargain,  and  then  writesthem  down  and  agns 
them ;  and  another  person  takes  them  up  and  pre- 
fers his  bill,  that  will  \>t  a  sufficient  agreement  to 
take  the  case  out  of  the  statute  {g)» 

The  note  or  letter  must,  however,  spectfy  the 
terms  of  the  agreement,  or  otherwise  all  the  dan- 
ger of  perjury  which  the  statute  intended  to  guard 
against,  would  be  let  in. 

Thus,  upon  the  sale  of  nine  houses 'which  were 
in  mortgage,  the  vendor  wrote  a  letter  to  the  mort- 
gagee, to  this  effect :  "  Mr.  Leonard,  pray  deliver 
my  writmgfi  to  the  bearer ;  I  having  disposed  of 
them.  Am,  &c.**  The  vendor  afterwards  re- 
fused to  perform  the  contract,  and  pleaded  the 
statute  of  firauds  to  a  bill  filed  by  the  purchaser  for 
a  specific  performance ;  and  the  pka  was  allowed ; 
because  it  ought  to  be  such  an  agreement  as  speci- 
fied the  terms  thereof,' which  this  did  not,  though  it 
was  signed  by  the  party ;  for. this  mentioned  not 
the  sum  that  was  to  be  paid,  nor  the  number  of 
houses  that  were  to  be  disposed  of,  whether  all,  or 

(/)  Coleman  v.  Upcot,  5         (g)  S.  C.  Per  Lord  Chan- 
.  ^fn.  Abr.  527.  jd.  17.  ccUor.  Sec  Knight  v.  Crock- 

'  ford,  1  Esp.  Ca.  I89. 

somcj 
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j|§ppxe,  pr  how  many;  nor  to  whom  they  were  to  be 
disposed  of;  neithier  4id  thk  letter  niention  wbe^ 
;th.er^they.;Were  disposed  of  by  way  of  salje  or  as^ 
jsigjijnent  of  lease  (A). .  -       :    ^   ' - 

.  So  .where  (i%  upon  a  parol  agreement^  th^ 
,vendor,  sept  a  letter  to  the  pujch^r,  infoniuag 
him  that,  at  the  time  he  contracted  for  th^- Bale  erf 
the  ^tate,  the  value  of  the  timber  was  njotkno\^n 
to.  him,  and  that  he.  (the  purchaser).. should  nol: 
have  the  estate,  unless  he  would  give  a  larger 
price;  Lord  Hardwicke  held,  the  letter  could 
not  be  sufficient  evidence  of  the^  agreement,  the 
terms,  of  the  agreement  flot  being  therein  men- 
t^onecL 

.  IJJeither  will  a  performance  be  compelled  on  a 
,  note  or  letter,  in  whi?h  the  inost  trifling  error  or 
omission  appears^ 

Thus  in  a  case  (^)  before  Lord  Hardwicke,  the 
bill  was  brought  to  have  a  specific  performance  of 
.an  agreement,  from  letters  which  had  passed  be- 
tween the  parties^  It  appeared  that  ten  years  pur- 
chase was  to  be  given  for  the  land,  but  it  could  not 
be  ascertained  whether  the  rents  upon  a  few  cow- 

(h)  Se^good  V.  Meale,  Prec  {k)  Lord  Middleton  v.Wil-< 

Cha.  560.  son^  et  e  contra.  Chan.  17^1^ 

(i)  Clerk  v,  Wright,  I  MS.^  S.  C,  Loflt,  801,  citpd. 
Atk.  12. 

gate? 
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gates  vr&te  5^.  oris.;  and  although  there  wixs  no 
other  doubt^  Lord  Mard\Vicke  held,  that  such  an- 
agreement  could  not  be  carried  into  execution. 
He  said,  that  in  these  cases  it  ought  to  be  consi- 
dered, whether  at  law  the  party  could  recover  da- 
ihages ;  for  if  he  could  not,  the  court  ought  not 
to  carry  such  agreements,  into  eicecution. 

But  although  a  letter  do  not  contain  the  whole 
agreement,,  yet  if  it  refer  to  a  writing  that  doe6, 
that  will  be  sufEcient,  although  svich  writing  is  not 
signed. 

-  Thus  in  a  case  (/)  where  an  agreement  for  sale 
was  reduced  into  writing,  but  not  signed,  owing 
to  the  vendor  having  failed  in  an  appointment  for 
that  purpose ;  the  vendee's  agent  wrote  to  urge 
the  agning  of  the  agreement;  and  the  vendor 
wrote  in  answer  a  letter,  in  which,  after  stating 
his  having  befen  from  home,  he  said,  "  his  word 
should  always  be  as  good  as  any  security  he  could 
give/*  Afad  this  was  held  to  take  the  case  out  of 
the  statute,  as  clearly  referring  to  the  written  in- 
strum^tv 

It  seems  that  a  note  or  letter  written  by  the 
vendor  to  any  third  person,  containing  directions 
to  carry  the  agreement  into  execution,  will,  sub- 

{/)  Tawncy  v,  Crowther,  see  Forster  v.  Hale,  3  Vcs. 
3  Bro.  C.  C.  I6l.  318  3  and    Jun.^96. 

ject 
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j^t  to  the  before-mentioned  rules^  be  a  suffiaefti^ 
agreement  to  take  a  ca^  out  of  the  statute  (w). 

But  rent-rolls,  particulars  of  estates,  abstracts^ 
&c  delivered  by  the  vendor  on  the  treaty  for  sale^ 
will  not  he  considered  as  an  agreement,  although 
signed  by  him,  and  containing  the  particulars  of  the 
agreement;  nor  will  letters^ written,  or  representa^ 
tions  made  by  him  to  creditors,  concerning  the 
sale,  receive  that  construction^ 

Thus  in  a  case  (w)  where  Ar  s^eed  by  parol 
with  B.  for  the  purchase  of  lands ;  shortly  after^ 
wards,  a  rent-roll  was  delivered  to  A.  which  B. 
dated  and  altered  in  his  own  hand-writing ;  and  it- 
was  intkled,  ^  Lands  agreed  to  be  sold  by  B.  ta 

A.  from,  &c*  at  21  years  purchase,  for  the  clear 
yearly  rent/'  An  abstract  of  the  title,  also  staring 
the  contract,  was  delivered  by  A/s  agent,  and  also 
further  particulars  and  papers  at  different  times* 

B.  also  wrote  to  several  of  his  creditcHis,  informing 
them  that  he  had  agreed  with  A.  for  the  sale  of 
his  estate,  at  21  years  purchase;  referred  tenants 
to  A.  as  owner  of  the  estate ;  and  set  up  the  con- 
tract as  a  bar  to  an  elegit.    B.  afterwards  refused 

(m)  Seagood    v.    Mdkle^        («)  Whaley  v.  Bagenal,  (T 
Prec.  Cha.  560.     Cook    v.    Bro.  P.  C.  45. 
Tombs,  2  Anstr.  420.  Wd- 
ford  V.  Beaicljr,  3  Atk.  503. 

'to 
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to  perform  the  agreement ;  and  to  a  bill  filed  for 
a  specific  performsmce,  pleaded  the  statute  of 
j&audsy  and  the  plea  was  allowed 

So,  in  a  later  case  (o),  upon  a  bill  filed  by  a 
vendee,  for  a  specific  performance  of  a  parol 
agreement,  for  sale  of  lands,  it  appeared  that  the 
vendor  gave  the  purchaser  a  particular  of  the  pro- 
perty to  be  sold,  with  the  terms  and  conditions  all 
in  his  own  hand-writing,  and  signed  by  him ;  and 
it  was  afterwards  delivered,  by  agreement  of  both 
pardes,  to  an  attorney,  to  prepare  the  conveyance 
firom;  who  prepared  a  draft,  and  brought  it  to 
the  pardes,  and  they  read  over  and  approved  of 
it,  and  agreed  to  execute  the  same,  whenever  a 
Esdr  copy  could  be  written  out  The  defendant, 
however,  refused  to  fulfil  his  part  of  the  agree- 
ment, and  pleaded  the  statute .  of  frauds  to  the 
bill ;  and,  as  the  particular  was  delivered  at  the 
outset  of  the  treaty,  no  agreement  being  then 
made,  the  court  held  it  could  only  be  oelivered  as 
a  list  or  catalogue  of  the  matters  for  sale,  to  en- 
able the  purchaser  to  form  a  proper  estimate  of 
their  value;  that  the  signing  the  particular  couid 
have  no  other  effect  than  to  give  it  authenticity, 

(o)  Cook   V.  Tomb«,    2    Waterhouse,  Prec.  Cba.  2g, 
Anstr.  420:  and  see  Cast  v. 

as 
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as  a  true  list  of  the  items  then  offered 'for  safe'^ 
and  that  the  subsequent  acts  could  not  affect  thef 
original  nature  of  the  particular,  and  turn  it  iijta 
an  agreement* 

Although  an  agreement  be  reduced  into  writ-' 
ing,  by  a  person  present  at  the  making  of  it,  yet 
if  the  parties  do  not  sign  it  j  they  will  not  be  bound 
byit(p). 

If  an  agreement  contain  all  the  terms,  the  send-' 
ing  of  it,  as  instructions  to  a  person  to  prepare  a 
proper  agreement,  will  not  be  deemed  an  intention 
to  extend  the  agreement,  but  merely  to  reduce  it 
into  technical  lahguag*.  •  '  ' 

Thus,  in  Fowle  v.  Freeman  (5),  after  some 
treaty  for  the  purchase  of  an  estate,  certain  terms^ 
Were  agreed  upon  and  written  down  by  Freeman  ' 
the  vendor,  and  afterwards  written  out  by  him  as 
an  agreement,  viz. — "  March  1 2th,  1 803.  I  agree 
to  sell  to  ^r.  Fowle  my  estate,  &c.  for  the  sum  of 
27,000/.  upon  the  following  conditions,  &c." 
(stating  them).  Freeman  signed  this  agreement, 
and  read  it  to  Fowle,  who  approved  of  it.  Free- 
man then  underwrote  a  letter  to  his  solicitor  ifl 
town,  to  the  following  effect: — ^**  Sir,  please  to 

(/>)  Gunter    v.     Halscyi        (?)  Rolk/Stfi  March  1804. 
Ambl.  58(5»    Whitchurch  r.     MS. 
Bevis,  2  Br6.  C.  C.  55i>* 

prepare 
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prq)are  a  prefer  agreement  ica  Mr.  f  e^e  an4 
me  to  sigi\,  and  send  it  to  me  at  ithi^.fJace.  Tou 
toII  also  deliver  to  Mr.  Everett,*'  the  gentl^naa 
who  carried  the  letter  to  town, "  2sx  ahstraot  of  jnjf 
title-deeds  for  bis  examination.  A§  soon  )as  the 
title-deeds  are  approved  of,  he  ^gagas  to  lend  me 
5,000/.  Mil  Michaelmas  nest."  This  letter  was 
signed  and  dated  by  iiim,  and  was  delivered  by 
Mr.  Everett  to  the  solicitor  in  town.  Fryman 
afterwards  refused  to  perform  the^gre^inent^  aik^ 
to  a  bill  filed  by  EowlefOT  a  specific  .performance, 
tplladed  the  statute  of  frauds. 

The  Master  of  the*  IRblls^after  Wring  the  cas^ 
said,  the  question  was,  whether  the  letter  written  at 
the  bottom  of  the  agre^nent  should  overturn  it, 
supposing  it  was  good  before  f  If  the  attorney  had 
prepared  an  agreement,  .acdording  to  the  tletter. 
Freeman  would  have  been  compelled  to  execute 
4t,  and  the  attorney  could  not  alter  the  agreement 
itself  in  any  one  respect..  A  letter  or  proposal 
will  do,  although  the  party  .repents,  and  many  de*^ 
crees  have  been  founded  merely  on  letters.  If 
this  objection  were  toihold,  it  might  be  cante^d- 
ed,.  that  if  an  agreement. contained  a  reference  to 
title-deeds,  it  would  not  do ;  and  his  Honor  decreed 
a  specific  performance. 

There  was  a  point  made  in  this  case,  9stpz 
s  term. 
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term,  for  the  benefit  of  a  tenant,  being  omitted  in 
die  agreement;  but  upon  the  evidence,  the  Mas- 
ter of  the  Rolls  thought  it  must  have  been  ob- 
jected to  by  die  purchaser,  and  hare  been  agreed 
fobeomitted* 

IL  We  are  nest  to  consider  what  is  a  sufficient 
rignature.  Before  the  statute  of  frauds,  an  agree- 
ment, although  reduced  into  writing  and  signed, 
was  not  considered  as  a  written  agreement,  imless 
sealed ;  but  it  was  regarded  as  a  parol  agreement, 
and  the  writing  as  evidence  of  iL 

It  has  been  said,  the  same  rule  prevails  sbce  the 
statute  of  frauds  (*) ;  and,  in  the  case  of  Wheeler 
V.  Newton  (t)^  theagre^ent  not  having  been 
sealed,  seems  to  have  been  insisted  upon,  as  leav- 
ing the  case  within  the  statute.  In  this  case  Lord 
Commissioner  Rawlinson  said,  that  agreements  in 
writing,  though  not  sealed,  had  some  better  coun^ 
tenanccy  since  the  statute  of  frauds  and  perjuries, 
than  they  had  before. 

It  seems  strange,  that  any  doubt  could  arise  on 
this  point,  as  the  statute  makes  signing  only  requi- 
site to  the  validity  of  a  written  agreement,  and  it 
is  now  very  clear,  that  sealing  is  not  necessary. 

(j)  See  Marquis  of  Nor-        (0  Ftec.  Cha.  l6. 
manby  v.  Duke  of  Devon^ 
shire^  %  Freem.  216. 

The 


~  The  agnature  reqmred  by  the  statute,  -fe  to  have 
the  effect  of  giving  authenticity  to  the  whole  in- 
strument; and  where  the  name  is  inserted,  in  such 
a  manner  as  to  have  that  effect,  it  does  not  much 
dgniiy  in  what  part  of  the  instrument  it  is  to  be 
found  (w). 

Therefore,  the  signing  th^  name  at  the  begin- 
ning of  the  agreement,  will  take  it  out  of  the  sta- 
tute; as  if  a  person  write  the  agreement  himself, 
and  begin,  "  A.  B.  agrees  to  sell,  &c/*  and  this  is 
only  in  analogy  to  the  case  of  a  testator  writing  his 
name  at  the  beginning  of  his  will,  which  is  equi- 
valent to  his  signing  it,  and  yet  the  statute  ex- 
pressly requires  signing  (x)* 

And  such  a  signature  will  be  sufficient,  although 
a  place  be  left  for  a  signature  at  the  bottom  of  the 
instrument  (y). 

And  if  the  party  know  the  contents  of  the 
agreement,'a  subscription,  as  a  witness,  is  a  suflS- 
cient  agning  (z). 

(u)  Vide  Stokes  v.,Moore,  (y)  Saundcrson  v.  Jackson, 
stated  infra,  uhi-sup, 

(x)  Knight  V.  Crockford,        («)  Welford  v.  Beazely>  3 
1  Esp.  Ca»  189  >  ^nd  see  1    Atk.  503^ 
Bro.  C.C.  410  5  3  Esp.  Ca. 
1 82  >  and  Saunderson  V.  Jack- 
son, 3  Bos»  &  Pull.  23S'.  .  * 

E  2  So, 
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So,  vAiere  a  clerk  of  an  agent  agned  an  agree- 
ment thus,  "  Witness,  A.  B.  for  C.  D.  agent  to 
the  seHer,**  it  wa$  holden  to  be  out  .of  th^  sta- 
tute (a).  . 

But  a  name  inserted  in  the  body  of  an  instru- 
ment, and  applicable  to  a  particular  purpose^  will 
not  amount  to  such  «n  authenticati(Hi  as  the  sta- 
tute re<}uires. 

Thus  in  a  case  (&),  where  the  defendant  wrote 
instructions  for  a  lease  to  the  plaintiflF,  in  these 
words,  viz,  "  The  lease  renewed;  Mr.  Stokes  to 
4)ay  the  King's  tax;  also  to  pay  Moore  24/.  a 
.year,  half-yearly;  Mr.  Stokes  to  keep  the  housie  in 
good  tenantable  repair,  &c."  the  Court  of  Exche- 
quer hy  d  it  not  to  be  a  sufficient  signing,  to  take 
the  agreement  but  of  the  statute. 

And,  afortioriy  the  mere  s^ltering  the  draft  of 
conveyance,  will  not  take  a  cswe  out  of  the  sta- 

(a)  Coles  V.  Trecothick,  1  are  in  nearljthe  same  words^ 

Smith's  Rep.  233.  and  receive  the  same  con- 

{h)  Stokes  V.  Moore,  Cox's  struction.   In  Coles  v.  Treco- 

n.  (1)  to  1  P.  Wm8.771.  thick,  1  Smith's  Rep.  233, 

This  case  of  course  depended  Lord  Eidon  said,  he  had  some 

on  thelst  section  of  the  statute  doubt  of  the  doctrine  in  this 

6f  frands,  but  it  is  an  autho-  case;   and  Mr.  Romilly  ob« 

rity  in  point,  as  the  1st  and  served,  that  Mr.  Cox's  note 

4th  sections  in  this  respect  was  not  perfect. 

tute 
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mte  (c) ;  neither  will  the  writing  over  of  the  whole 
deed,  by  the  defendant,  with  his^  own  hand,  be  sv£- 
ficient,  as  there  must  be  a  signature  (d). 

The  statute  require  the  writing  to  be  signed 
only  by  the  person  to  be  charged  ^  and  therefore, 
if  2t  bill  be  brought  against  a  person  who  signed 
an  agreement,  he  will  be  bound  by  it,  although 
the  other  did  not  sign  it  (e),  as  the  agreement  is 
signed  by  the  person  to  be  charged. 

If  a  written  agreement  has  been  in  part  exe* 
cutedi  an  agreement  subsequently  ait^ed  into  by 
the  parties,  and  reduced  into  writing,  will  bind 
them  both,  if  ^signed  by  one  of  them  (jy. 

In  the  1st  section  pf  the  statute  of  feauds,  which 
"^r^latesto  leases,  &c.  the  writing  is  requireS  to  be 
signed  by  the  parties  making  it,  pr  dieir  agent, 
•authorised  hy.  writing.  Thi$  latter  i^equisite  is, 
probably  by  mistake,  omitted  in  the  4th  secdon 
of  the  statute;  and  thecefEffe  an^  agent  may  be  au* 

{c\  Hawidiw  If.  llpli»es^  175  |tapUi9it9^  V.  Gros sby^  % 

I  P.  Wms.  770.  Eq.  Ca,  Abr.  32.  pi.  44;  Se- 

{(f)  Ithd  y.  Ppttfr^  \  !*•  tony.  Skde;7Vc3.Juq.2e5j 

Wms.  77^»  cited.  Fo^le  y.  Freeipan,  Rolls,  8th 

(«)  Hafton  y.  Gray,  t^Cha.  March,  1804.  :^S. 

Ca.  164 ;  Cotton  V.  Lee,  2  (/)'Owca  X.   Davies,   1 

Bro.  C.  C.  524  i  ColpKiap  v.  Y€».  §3. 
Upcot,  5  Vin.  Abr.  327.  ph 

s  3  thorised 
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thorised  by  parol  to  treat  for  or  buy  an  estatfe,^ 
although  the  contract  itself  must  be  in  writ- 
ing (g^). 

And  where  an  agent  is  authorised  to  sell  at  a 
particular  price,  it  seems  his  clerk  may  contract, 
without  any  special  authority  for  that  purpose  (A). 

Sales  by  auction  of  goods  are  not  within  the 
statute  of  frauds  and  perjuries  (/),  because  the 
auctioneer  is  considered  as  agent  for  the  buyer, 
after  knocking  down  the  hammer,  as  well  as  for 
the  seller;  and  his  setting  down,  in  writing,  the 
name  of  the  buyer,  the  price,  &c,  takes  it  out  of 
the  statute.  But  this  point  cannot  be  considered 
as  settled  upon  these  reasons,  as  they  would  cer- 
tdnly  apply  as  forcibly  to  sales  of  estates,  as  to 
sales  of  goods;  and  the  Court  of  B.  R.  in  Simon 
V,  Modvosi  certainly  intended  the  rule  to  apply  to 
both;  for  it  seems  they  inclined  to  think,  "that 
buying  and  selling  at  auctions  was  not  within  the 
statute  of  fiauds."  And  in  the  late  case  of  Coles 
V.  Trecothick  (A),  Lord  Eldon,  in  speaking  of  this 

(g)  Waller  V.  Heiidon,  5  (A)  Coles  v.  Trecothick, 

Vin.  Abr.  523,  pi.  45  }  Wed-  uM  sup. 

derbijrnc  v.  Carr,  in  the  Ex-  (i)  Simon  v.  Motivos^   ? 

chequer,  T.T.  1 775 j  "3 Wood-  Burr.  I921 . 

des.  427,  cited ;  Coles  v.  Tre-  {k)  I  Smith's  Rep.  233, 
cothick,  1  Smith's  Rep.  233, 

point. 
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point,  said,  ^'  he  confeesed  that  he  could  trace  no 
weighty  distinction  between  the  cases*" 

It  has,  howler,  been  repeatedly  held,  that  sales 
by  auction  of  estates  are  within  the  statute  of 
frauds  and  perjuries,  and  that  the  auctioneer  set* 
ting  down  the  name  of  the  buyer,  will  not  take  the 
case  out  of  the  statute  (/). 

If  an  entire  agreement  be  made  for  the  sale  of 
real  and  personal  estate,  and  the  agreement  as  to 
the  land  be  within  the  statute,  and  void,  it  cannot 
be  supported  as  to  the  personal  property  which 
was  sold  with  it  (m). 

A  written  agreement,  although  duly  sighed  ac- 
cording to  the  statute  of  frauds^  may  be  (fiscfaarged 
by  a  subsequent  independent  parol  agreement  (n); 
but  very  clear  proof  will  be  expected  of  such 
agreement  (o).  - 

-  A  defendant  resisting  a  specific  performance  of 

(Q  Walker  v.  Constable,        (n)  Ooman  v.  Salisbuiy, 

2£8p^  Ca.  €59;  1  Bos.  k  1  Vera. 240;  Legal T.  MiUer^ 

Fall.  306 ;  Stansfield  v.  John-  2  Vet.  299;  and  lee  5  Vio» 

Jon,  1  £sp.  Ca.  lO;  3  Buck-  Ahr.  522,  pL  38. 
master  v.  Harrop,  7  Ves.  Jun.        (0)  Buckhouse  v.  Crostbj, 

341.  2Eq.Ca«Afar.32,pl.44. 

(fn)  Cook  V.  Toi^h§,  2 
Anstr.  420 ;  Lea  y.  Biw bcr, 
Hid.  AM,  cited. 

<     .   ,  J  4  an 
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SOT  agreenWnt  in  *niiifi(^  miy  go  liito  p^ol  evi- 
dence to  pr(tTC,  that  by  foaiftd!  the  written  a^ee* 
i^ent  do^  not  express  the  real  terms ;  btit  a  plain- 
tifl[  will  not  b&  allowed  tor  enter  into  such  evidence^ 
iof  the  pmpose  of  obtaining  a  performance  in  spe-* 
di  of  an  agreement,  diffetciat  to  that  expressed  ill 
the  written  instrument;,  and,  on  a  bill  for  that 
'  piurposcj.  ^  decrefe  would  myt  be.  made^  eytjn  ac- 
cording tQr  the  written  agreement,  although  the 
pbimifiF  shbbld  re(|uest  it;  but  the  IxU  would  be 
di»»issed,  wiiihqut  prejudice  to  soiothar  bill  for 
that  purpose  (/)). 

IS.  We  hli;Ve  deen  what  is  considered  ^  agree- 
faKnt  aiuSjsighatiire^  sufficient  to  take  a  case  out  of 
the  staftote;  biit  there  axe  cases,  in  wi^ch  the  per- 
formalficeof  an  agreement  will  be  compelled,  al- 
though the  terms  of  it  are  not  reduced  into  writ*- 
'lag ::  for  though  the  stattiotc  prorided'that  no  agree- 
ment shall  be  good,  imless  signed  by  the  party  to 
be  bound  thereby,  or  sonnet  person  authori^d  by 
him,  yec  <Nl  dll  the  question^  oti  that  statute  in 
equity,  the  pin^rt  of  making  it  has  been  tonsl- 
dered,  viz.  to  prevent  Frauds  and  perjuries;  s6  that 
any  agreement,  in  which  there  is  no  danger,  of 

(f)  Woollam  V.  Heam,  7    Jaivv,  Sawkms,  Z  Bro*  CC* 
Ves.  Jun.  211.     See  Legal  v.    388. 
Miller,  «^i  sup.;  and  see  Jor-  .     ^ 

either^ 
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dther,  the  court  has  considered  out  of  the  statute  i 
npon  which  there  have  been  ma^y  determiiuw 
ti0ijs(9). 

Thus  k  has  been  repeatedly  decided  (r%  that 
if  a  bill  be  brou^t  for  the  execution  of  an  agree- 
ment, not  in  writing,  nor  so  stated,  yet  if  the  de- 
fendant put  in  his  answer,  and  confess  the  Jtgree^ , 
ment,  that  takes  the  cas^  entirely  out  of  the  was- 
chief  intai<ied  to  be  prevented  by  the  statute  and 
there  being  no  dangar  of  perjury,  the  court  wouU 
decree  it  -,  and  if  the  defendant  should  die,  upon 
a  bill  of  revivor  against  his  heir,  the  same  decree 
would  be  made  as  if  the  ancestor  were  living,  the 
pnndpie  going  throughout^  and  equally  htndiqg 
the  represciitatives  (5). 

In  a  case  (t)^  vtrhere  the  phindflfs  witness  prair- 
ed  an  agreement  difFt^eout  frdin  that  set  up  by  the 
bill,  and  the  defimdants  stated  an  agreement  diffi»- 
te$A  from  both,  a  specific  performance  was  decreed 
of  the  agreem^ilt,  as  admitted  by  the  answers. 

(^)  Vet  Lord  Hardwicke.  (s)  Per  Lord  Haidwieke. 
Saa  1  Vfes.  2%u  See  1  Vcs.  2^1. 

(r)  Croy$toQ    V*   BiijmOj        (t)  Mortimer  vu  OcdtaNb 
fwc.  Cha.  20 1  And  tee  Hid.    2  ¥«»•  Jon.  243* 
3745  1  Yeg.  221, 441;  ^xM. 
586 ;  and  Hosier  ?•  Read^  9 
Mod.  S& 

The 
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,  The  opkion  seems  formeriy  to  have  been,  that 
if  the  defendant  confessed  the  agreement,  the 
court  would  compel  him  to  execute  it,  although 
be  insisted  on  not  performing  it{u) :  but  die  rule,  as 
now  settled,  appears  to  be,  that  diough  the  agrees 
ment  be  admitted,  the  statute  may  be  used  as  a 
bar  to  the  relief  (v). 

Where,  however,  a  defendant  has  by  answer 
admitted  the  agreement,  and  submitted  to  per- 
Sarm  it,  he  cannot,  by  an  answer  to  an  amended 
t»It,  plead  the  statute  of  frauds  (w). 

There  are  odier  cases  taken  out  of  the  statute, 
not  so  much  on  the  principle  of  no  danger  of  per- 
jury, as  that  the  statute  was  not  intended  to  create 
or  protect  fraud.  -  As  where  agreements  have 
been  carried  partly  into  execution  (x),  although  a 
controversy  mSght  be  afterwards  betweien  the 
parties  as  to  the  terms,  yet  if  made  out  satisfac* 
torily  to  the  court,  it.  would  be  decreed,  though 
variety  of  evidence  might  be  in  the  case ;  in  order 
thcil  one  side  might  not  take  advantage  of  the 

(u)  ChHd  fE.  Godo]phin>  (w)  Spun^v.  Fitzgerald^ 
a  Dick.  39.  6Vet.Jun.548. 

(v)  Moore  v.    Edwards^        (jr)  See  3  Ves.  Juxl  7J3> 
4  Vca,  Jun.  23  j    Cooth  v.    718, 
fyckson,  6  Vei.  Jun.  12. 

Statute 
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Statute  to  be  guilty  of  j&aud,  the  court  would  hdd 
his  consdence  boimd  thereby  (y). 

An  agreement,  howevef,  wHl  not  be  cottad^ed 
us  partly  executed,  unless  the  acts  done  are  such, 
as  could  be  done  with  no  odber  view^^or  deagn, 
than  to  perform  the  agreeni^nt ;  and  if  it  do  not 
appear  but  that  the  acts  done  might  b^  done  vnih 
other  views^  the  agreement  will  not  be  takeii  out 
of  the  statute  (z). 

Neither  will  acts  merely  introductory,  or  anc3* 
hxy  to  an  agreement,  be  considered  as  a  part  per- 
formance, although  attended  with'expeiise. 
,  Therdbre,  delivering  an  abstract,  giving  direc- 
tions for  conveyances,  and  going  to  view  the 
estate,  or  fixing  upon  an  appraiser  to  value  stocky 
making  valuations,  &c*  (a),  will  not  take  a  parol 
agreement  out  of  the  statute* 

But  if  possession  be  ddivered  to  the  purchaser, 
the  agreement  will  be  considered  las  in  part  exe- 

(y>  Per  Loud  Hardwicko,  See  2  Bro.  C  C.  563  ;  Whit- 

See  1  Ve8«  221  ^  and  seeTay-  church  v.  Bevis^  2  Bro.  C.  C 

lor  V.  Beech,  1  Ves.  297.  ^^9i      Gunt*   v.    Hakcjr, 

(«)   Gunter    v.     Halsey,  Ambl.   ^S6}      Whaler  r. 

Ambl.  586.  fiagenal,  6  Bro.  P.  G.  645  ^ 

(a)  Clerk    v.     Wright,  Gopfc  v.    Tomhs,    2  Amt.' 

I  Atk.  12;    Whitbread   v.  420;  and  see  Cootfa  v.  Jack« 

Brockhunt,  l  Bro«  C.  C.  412.  tgn,  6  Yes.  Jxm.  12. 

cuted  i 
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0]ted(j^);  eq)eciatty  if  he  expeqd  money  in 
binlding  or  improYin^  {c\  the  statute^  a&  was  be* 
fbte  obeecved,  not  bdng  made  to  eocourage  frauds 
aed  cheats. 

Fbsaessioji,  hoiiever^  by  a  tenant  (who  of 
course  continues  in  possession  unless  he  has 
notice  to  quit),  would  not  of  itself  take  a  case  out 
of  the  statute,  or  evai  call  for  an  answer  (d). 

Although  possession  be  taken  in  pursuance  of 
an  agreement,  and  the  answa:  admit  that  fact, 
jety  it  seems  doubtful  whether  the  <;^e  wiH  be 
tak^i  out  of  the  statute,  if  the  agreement  cannot 
he  ascertained :  the  court,  however,  will  en- 
dearour  tp  get  at  the  terms  (#)• 

Where  a  person  purchases  several  lots  of  an 
estate  by  auction,  a  part  performance  as  to  one 
lot,  by  taking  possession  of  it,  will  not  be  deemed 

(S)  Tykt   Y.    WiUmu^,  MortancjTv.  QFcb^vd^aVa. 

'2  Vem.  445;     Butcher   v.  Jun.  243. 

Stapcl7,lVcm.363i  Lockcy  (d)  Wills    v.    Stradling, 

T»  Lockej^  Free.  Cha.  518;  SVes.  Jun.  378  i   and  soe 

£aii  of  Aylesford's  caae^   3  Sansum  v.    Butter^   1  Bac. 

^tr.'  fB3}\  Lacon  v.  Mcr-  Abr.  74  j   Smith  v.  Turner, 

tiMy  a  Atk.   1 }    Bower  t.  IVec.  Cha.56l,  cited;  3  Atk. 

Cator,  4  Vcb.  Jua.  91 .  4  5  and  Hole  v.  White,  1  Bra. 

{e}  Foxcraft  ▼.  lister,   2  C.  C.  409,  «ited; 

Ihm.  45§,  eked;    Floyd  v.  (e>  Boardman  v.  Mortyn, 

BncUand,  2  F^esu   20^;  d  Vet.  Jun.  ^. 

a  part 
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^  part  |)erfonnaiice  ^  to  the  odnbr  lefts ;  dud  win, 
therefore,  only  take  the  agreement  oUt  of  ^kui 
^tatute^  as  to.  the  lot*  of  ^liich  possessbn  tvas 

Pnayment  of  a  subst^anfial  part  of  tbe  iptirchftse- 

money,  as  ako  considered  as  taking  ti  parol  s^gvte- 

vmaibt  out  of  the  statute  (g) ;   and  that,  althoii^^ 

the  purchaser  take  the  vendpr's  note  of  hand,  or 

bbnd,  for  the  money  (A) :  but  it  must  be  a  m&&- 

^iantial  psCh:  of  the  purchase-money,  as  a  stiaS 

sum,  which  could  Only  be  givto  by  way  of  eaineM^ 

will  not  do(z);    and,  therefore,  paymmit  of  8 

guineas,  if  the  purchase-money  be   100  :gufaKa^ 

will  not  take  the  case  out  of  the  sta^ilte(j)« 

Mr.  Booth  appesirs  to  have  entertained  a  c^enrtt: 

opinion.      Where,  he  asks,  ^U  you  ^sti&e  Ae 

line?   and  who  shall  settfe  the quaiUui/niiiat ^bsSL 

suffice  in  paylnait  of  part  of  any  purchase^mooey, 

to  draw  the  case  out  of  the  statute,  or  <a)scertaai 

(/)  Btickmaster  v.  Har-  {h)  Lacon  r.  Mtt^it,  H 

rop,  7  V<5s.  Jun.  S41.  Atk.  1. 

(g)  Sed  vide  Lord  Pengall  (i)  Seagood  v.  Mcalep  Vte^ 

V  Ross,  2  £q.  Ca.  Abr.  A6,  Cha.  560. 

pi.  12:  but  note^  it  has  been  (j)  Main    v.*   Melboani* 

said  this  case  cannot  be  found  4  Ve».  Jun.  720. 
in  the  register's  book.     See 

4  Ves.  Jun.  7il.  4       < 

what 
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what  shall  be  deemed  so  triflings  as  to  leave  tite     "^ 
case  within  it  (k)f 

•The,  payment  of  the  auction  duty,  howeverr 
considerable,  will  not  enable  the  court  to  decree 
a  ^>ecific  performance  of  a  parol  agreement.;  as 
the  revenue  laws  cannot  be  held  to  operate  be- 
yond their  direct  and  immediate  purpose,  to  affect 
the  property,  and  v^ry  the  lights  pf  the  parties 
not  within  the  intention  of  the  Act  (/)• 

In  some  cases  it  has  been  decided,  that  acts 
done  by  the  ddendant,  could  be  made  a  ground 
for  compelling  him  tp  perform  the  agreement ; 
bttt  in  a  late  case  (m)  the  Master  of  the  Rolls 
held  the  contrary,  because  the  ground  on  which 
the  court  acts  is  fraud  in  refusing  to  perform, 
after  performance  by  the  other  party ;  but  where 
&e  defendant  has,  for  instance,  paid  part  of  the 
purchas^money,  it  is  no  fraud  on  the  vendor,  but 
a  loss  to  himself,  which  ought  not  to  be  made  a 
ground  for  a  specific  performance  against  his 
^ftsent 

These  remarks  may  be  closed  by  observing, 
ftat  equity  seems  to  have  been  guided  by  nearly 

(k)  1  Vol.  Cas.  and  Opio.  (fii)Backina8ter  v«  Hanop^ 
136.  uH  sup. 

(/)  Buckmasterv.  Harrop, 
7  V<».  Jan.  341. 

the 
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the  same  rules  in  compelling  a  specific  performanoe 
of  parol  agreements  before  the  statute  (n),  as  h^ve 
been  adhered  to  since ;  but  stilly  the  student  can- 
not be  too  cautious  in  distinguishing  the  cases 
which  were  decided  before  the  statute,  from. 
those  decided  subsequently.  Much  confudon  has 
arisen  from  inattention  to  this  point. 

(ft)  See  Miller  v.  Blandist^    Cornelius,  1  Cha.  Rep.  128; 
Totfa.  6M  ;    VoU  V.  Smidi,    and  Anoa.  2  Ereeoi.  12S. 
3  Ck  Hep.  l6  3  Simmons  v. 
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CHAFTCR  IV. 

OF  THE  CONSIQUEKCES   OF   THE  CONTRACT. 

lMMEWATEX.y  on  the  contract  b€ing  made^  equity 
considers  the  vendor  as  a  imi^e  for  the  purchasar 
of  the  estate  spld  (a);  and  th^  purchaser,  as  a  trus- 
tee of  the  purchase-money  for  the  vendor  (b). 

Therefore  the  contract  will  not  be  discharged 
by  the  bankruptcy  of  either  the  vendor  or  ven- 
dee (c).  , 

So,  the  death  of  the  vendor  before  the  convey, 
ance,  or  even  before  the  time  agreed  upon  for  com- 
pleting the  contract  (in  which  event  no  action 
would  lie  against  the  heir),  is  in  equity  immaterial 
(d).    The  purchase-money  will  form  part  of  the 

{a)  Atcberly  V.  Vemon,  10  (c)Orlebarv.  Fletcher,  1  P. 

Mod.  527)  Davie  v.  Beard-  Wms.  737.  Sec  3  Ves.  Jun. 

sham,  1  Cha.  Ca.dd^  and  La-  255-,  and  Bowles  v.  Rogers/ 

iy  Fohaine's  case,  cited  ibid,  j  6  Ves.  Jun.  95.  N. 

and  see  1  Term  Rep.  601 5  and  (d)  Winged  v.  Lesebury,  % 

Green  r.  Smith,  1  Atk.  573.  Eq.  Ca,  Abr.  32,  pL  43. 

(*)  PoUexfcn  r.  Moore>  3  ' 
Atk.  272. 

vendor's 
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vendor's  assets    (^),  and  the  hdr  will  be^  bound 
^  to  pCTform  the  covenant  in  specie^  ahhough  his 
ancestor  covenanted  for  himself,  and  not  for  Im 
heirs  (/). 

Neither  will  the  death  of  the  vendee,  before  the 
completion  of  the  contract,  prevent  it  being  car- 
ried into  execution. 

•    A  vendee  may«eU.or  charge  the  estate  contract- 
ed for,  before  the  conveyance  is  executed  (g). 

So  he  may  devise  the  estate,  if -freehold,  before 
the  conveyance ;  and  if  copyhold,  before  the  sur- 
raider  (A) ;  and  that,  although  the  estate  is  con- 
tracted for  at  a  future  day  (i),  or  the  contract  is 

(c)  Smith  V.  Hibbard,  2  *     (^)  Buckmasterv.  Harrop, 

Dick.7i2.N0te>  the  purchase-  7  Ves.  Jun.  341  j  and  see  \ 

money  is  always  deemed  as-  Ves.  220 ;  and  6  Ves.  Jun. 

sets  of  the  vendor  5  and  even  S52. 

if  a  vendor  reserve  the  pur-.       (A)  Davie  v.  Beardsham,  1 

chase- money,  payable  as  he  Cha.   Ca.    39 }  Greenhill  v. 

gliall  appoint  by  will,  executed  Greenhill,  2  Vern.  6793  Prec. 

in  a  particular  manner,  and  Cha.   320  -,  Milner  v.  Mills, 

afterwards  exercise  such  pow-  Mose.  1 23  ;  Alleyn  v.  AUdyn, 

er,    yet  the  money  will>  as  Mose.  262. 

between  his    creditors    and  (i)  Commissioner  Trimu- 

appointees,    be    assets.     Sec  eVs  case,  Mose.  265,  cited ) 

Thompson     v.    Towne,     2  and  see  Atcbcrly  v.  Vernon, 

Vern.  319,  466.  10   Mod.    527  3  Gibson    r. 

(/)  GeU  v.  Vermedum,  2  Montfo;t,  1  Ves.  495. 
Freem.  I99. 

f  entered 
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entered  into  by  a  trustees  for  him  {k)j  and  the  de^* 
visee  will  be  entitled  to  have  the  estate  paid  for, 
out  of  the  personal  estate  of  the  purchaser. 

An  estate  contracted  for,  will  pass  by  a  general 
devise  of  all  the  lands  purchased  by  the  testator, 
although  he  may  have  purchased  some  estates  which 
have  been  actually  conveyed  to  him,  and  would 
therefore  of  themselves  satisfy  the  words  of  the 
will  (/). 

On  the  oth^r  hand,  estates  recently  purchased 
and  actually  conveyed,  will  pas»  with  estates  con* 
tracted  for,  by  a  general  devise  of  all  the  manors, 
&c.  for  the  purchase  whereof  the  testator  has  ali 
ready  contracted  and  agreed  (m) 

If  a  man  po§sessed  of  a  term  for  years,  contract 
for  the  purchase  of  the  inheritance,  the  term,  by 
construction  of  equity,  instantly  attends  the  inherit 
*  tance ;  and  therefore,  by  a  devise  of  the  estate, 
subsequtotly  to  the  contract,  the  fee-simple  would 
pass,  and  the  term  as  attendant  on  it  ^). 

And  if  the  purchaser  had,  previously  tothepur- 

{k)  Greenhill  v.  Greenhill,  Winton,  1  Cowp.  94.  Lofft* 

2  Vem.  679.  113,  349.  S.  C. 

(/)  Atcherly  v.  Vernon,  10         (?i)  Per  Sir  Wm.  Grant, 

Mod.  527.  zVi  cojz^Capelv.Girdler,  Rdls,^ 

(m)  St.  John  \%  Bishop  of  1(5  Marcrh.  J  804.  MS. 

chase,^ 
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ch^se,  mad^  his  will,  by  a  general  bequest,  in  which 
the  term  would  have  passed,  yet  Ae  legatee  will 
not  be  entitled  to  it,  although  the  bequest  be  not 
expressly  revoked;  because  the  term,  by  the  con- 
struction  of  equity,  attended  the  inheritance  imme- 
diately on  the  purchase  of  the  fee,  and  it  must 
therefore  follow  it  in  its  devolution  on  the 
lieir(o). 

It  seems  the  same  rule  must  prevail  where  the 
term  is  even  specifically  bequeathed;  for  if  the 
fee  bad  been  actually  conveyed,  the  conveyance 
would  have  operated  as  a  revocation  {p)\  and  as 
the  vendee  is  seised  of  the  fee  in  contemplation  of 
equity,  although  the  conveyance  be  not  executed^ 
the  same  rules  ought  to  be  adhered  to  in  each 
case  {q). 

Although theestatemay^subsequently  to  the  will, 
be  conveyed^  or  surrendered,  either  to  the  pur- 
chaser (r),  or  to  a  truBtee  for  him  (^),  yet  that  will 

(o)  Capd  v.  Girdler,  uU  stfe  1  Ves.  Jun.  255;  2  Vet, 

sup.  Jun.  429,  602i  6  Vcs.  Jun. 

ip)  Galton  v;  Hancock,  2  2icii  8  Vcs.  Jun.  127;  and 

ij^tk.424.  Prideux  v.Gibbin>2Cha.Ca. 

{q)  See  1  Term  Rep.  768,  144. 

at  the  bottom..  {s)    Watts   v.    FuUartoq^ 

(r)  Parsons  v.  Freeman,  3  Dougl.  719,  cited. 
Atk,  741^Ambl.  li6j  and 

F  3  "       not 
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not  operate  as  a  revocation  of  his  will  (5).     The 
legal  estate  will  of  course  descend  to  the  heir  at  ■ 

laWy 


(5)  InBrydges  v.  Duchess  of  Chandos,  2  Ves.  Jun.  417> 
Lord  Rossi}' n,  in  treating  of  this  »joint,  said,  '*  Another  case 
is  supposed  to  arise,  in  wliich  tliis  court  determines  upon  » 
principje  of  equity,  it  is  not  said  directly  against  the;  rule  of 
law,  but  without  attending  to  what  the  law  would  be :  that 
is  the  case  where  an  equitable  estate  is  devised,,  and  after  the 
will  the  legal  estate  is  taken,  the  court  has  ^aid  that  does  not 
revoke  the  will.  It  is  difficult  to  state  that,  at  this  time  of" 
day,  in  a  court  of  law,  which  could  not  look  at  the  equitable 
interest,  but  looks  only  at  the  legal  j  but  as  the  legal  interest  . 
is  only  a  shadow,  the  justice  of  the  case  is  very  evident)  but 
it  is  a  decision  in  conformity  to  the  like  case  at  law.  The 
very  case  occurred  at  law  in  RoL  Abr.  61 6,  pi.  3.  Cestui  que 
use,  before  the  statute  of  uses,  devises  5  afterwards  the  feoffees 
make  a  feoffment  of  the  land  to  the  use  of  the  devisor  >  and 
after  the  statute  the  devisor  dies  5  the  land  shall  pass  by  the 
devise  j  because,  after  the  feoffment,  the  devisor  had  the  same. 
use  which  he  hacf  before.  That  is  exactly  the  case  of  an 
equitable  estate  devised,  and  a  conveyance  taken  aflei*wards 
of  the  legal  estate ;  and  this  court  was  so  far  from  detei:min- 
ing  without  considering  what  the  rule  of  law  would  be,  tliat  . 
here  is  the  very  point  decided  by^i  court  of  law.'* 

The  doctrine  in  question  so  evidently  depends  on  the  rulei 
of  equity  for  its  support,  that  it  is  difficult  to  conceive  the 
priocipl©  upon  which  a  court  of  law  could  make  the  decisio*; 
referred  to  by  Lord  Rosslyn. 

The  case  is  thus  staled  in  Roli:— '^  Si  home  aicmt  feffees  a" 
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(law,  who  will  in  equity  be  deemeid  a  mere  trustee 
fyr  the  devisee;  unless  the  devisee,  thinking  the 

estate 


jfon  use  devant  lestatut  de  27  H,  VII L  ust  devise  le  terre  al 
.  outer,  ^  puis  les  feffees  font  feffment  del  terre  al  use  del 
,dem<3T,  kS^  puis  lestatut  le  ^devisor  morvst,  le  terre  passer  a 
per  le  devise,  car  afres  le  feffment  le  devisor  qvoit  mesme 
Vuse  que  il  avomt  devant'* 

The  case  then  appears  to  be  this.    The  cestui  que  use 
made  his  willi  and  the  feoffees  afterwards  made  a  feoffment 
of  the  lands  to  his  use  ;  that  is^  enfeoffed  other  persons  to  the 
use  of  him.     This  appears  by  the  reason  given  for  the  deci- 
sion^ namely,  "  becanse  after  the  feoffment  the  devisor  had 
the  same  use  which  he  had  l>efore."     Now  if.  the  case  had  • 
.been  as  LordRosslynsupposedj  the  devisor  would^  before  the 
.feoffment,  have  been  a  mere  cestui  que  use,  entitled  at  law 
^  to  neithery2i5»ire,  near  jus,  ad  rem ;  when  after  the  feoffment 
he  would  have  been  actually  clothed  with  tlie  legal  seisin 
>f>f  the  estate.    The  case  therefore  seems  only  a  decision,  that, 
Twhere  ia  man  devises  an  equitable  estate,  a  transfer  of  the 
legal  estate  to,  other  persons, *in  trust  for  him,  is  riot  a  revoca- 
tion of  his  will.     And  such  is  still  the  rule  of  law  (Doe  v. 
Pott,  Dougl.  2d  edit.  710.),  as  well  as  of  equity.    Watts  v. 
Fullarton,  cited  ibid. 

It  may  however  be  ofcgccted,  that  the  devisor  did  not  die 
till  after  the  statute  of  uses,  so  that,  admitting  the  force  of 
the  foregoing  remarks,  it  still  appears  that  the  legal  estate  was, 
by  the  operation  of  the  Act,  vested  in  the  devisor.  To  thi» 
it  nciay  be  answered,  that  the  statute  was  expressly  passed  to 
prevent  alienation  of  estates  by  devise,  although  it  declared 
:#  f3  that 
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estate  did  not  pass  by  the  will,  permit  the  heir  td 
take  the  estate^  a|id  acquiesce  in  this  for  a  long 

yrhilc; 


that  wiBs  made  before  the  statute,  by  persons  who  were  <ir 
should  be  dead  before  the  1st  of  May  1536^  should  not  be 
invalidated  by  the  Act.  We  naust  therefore  presume  that  the 
devisor  died  before  that  time  j  otherwise  the  will  would  have 
been  vpidby  virtue  of  the  Act  itself,  as  was  expressly  decided 
in  a  case,  where  cestui  que  use  before  the  statute  devised  the 
use  J  and  then  came  the  statute  which  transferred  the  use  into 
possession ;  and  although  the  testator  survived  the  statute  of 
wills,  yet  the  operation  of  the  statute  of  uses  was  holden  to  be 
»  revocation ;  because  the  use  was  thereby  gone.  I  RoL  Abr. 
616.  (R.)  pi.  2.    Putbury  v.  Trcvalian,  Dyer,  142,  b. 

Indeed  the  statute  of  i^sesf  being  mentioned  in  the  case  re« 
ferred  to  by  Lord  Ros»lyn,  shews  that  his  Jordship  miscon- 
ceived it ',  as  that  statute  could  not  have  come  in  question^ 
if  the  feoffment  had  been  made  to  the  devisor  himself. 

Lord  Hardwicke  seems  to  have  fallen  into  the  same  errdr 
as  Lord  Ro^lyn  (see  Sparrow  v.  Hardpastle,  3  Atk.  798^} 
Ambl.  224.)^  although  be  appears  to  have  been  struck  with 
the  reason  given  for  the  decision )  in  explanation  of  which 
he  is  in  Atkins  stated  to  have  said,  ''The  use  at  law  was  the 
beneficial  and  profitable  interest,  the  same  as  a  trust  k) 
equity,  and  which  remained  in  the  same  manner  after  the 
feoffment  as  before*  and  the  feoffees  there  granted  the  dry 
legal  estate  to  the  devisor."  In  Ambler,  his  lordship  is  re^ 
ported  to  have  said,  ''  Thus  ihh  law  considers  two  interesta 
in  the  land  j  the  legal  estate,  and  the  use :  now  the  use  re-* 
main$  the  s^^e  at  the  making  the  devMe>  and  at  the  death 
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while;   in  which  case  equity    will   not    relieve 
him  (t). 

Estates  contracted  for  after  the  will,  will  not  pass 

(/)  Davie  V.  Bcardsham,  1    Waller,  7  Vcs.  Jun.  99« 
Cha.  Ca.  39  >  and  see  Pigott  v. 


of  the  devisor  j  and  therefore  accepting  the  grant  of  the 
feoffees  makes  no  alteration  in  it." 

Lord  Hardwicke*s  attempt  to  reconcile  what  he  conceived 
to  be  the  decision  in  this  case,  with  the  reason  given  for  it, 
evinces  the  impossibility  of  making  them  consistent.  Ac- 
cording to  his  argument,  the  equitable  interest  was  not 
merged  by  its  union  with  the  legal  estate^  but  still  subsisted 
in  the  contemplation  of  la!w. 

In  the  case  of  Willet  v.  Sandford,  1  Ves.  186,  Lord 
Hardwicke  classed  the  different  interests  in  land  into  threo 
kinds:  First,  the  estate  in  the  land  itself;  the  an- 
cient common  law  fee.  Secondly,  tlie  use  j  which  was  ori^ 
gmally  a  creature  of  equity  ;  but  since  the  statute  of  uses,  it 
draws  the  estate  in  land  to  it;  so  that  they  are  joined,  and 
make  one  legal  estate.  Thirdly,  the  trust  j  which  the  com- 
mon  law  takes  no  notice  of,  but  which  carries  the  beneficial - 
interest  and  profits  in  this  court,  and  is  still  a  creature  of 
equity i  as  the  use  was  htfore  the  statute. 

Tliis  very  judicious  classification  proves  (what  indeed 
could  not  be  doubted,)  that  the  true  principles  of  this  sub- 
ject were  very  familiar  to  this  great  master  of  equity,  and 
tliat  he  was  led  into  a  false  argument  by  endeavouring  to  ac« 
count  for  a  principle  which  did  not  exist. 


F  4 
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by  it  (tt);  but  the  heir  at  law  will  be  entitled  to* 
have  them  purchased  for  his  own  benefit,  out  of 
the  personal  estate  of  his  ancestor  (jt),  and  that, 
although  he  ^unite  in  himself  the  three  characters 
of  vendor,  heir,  and  executor  (y).  The  estate  will, 
however,  be  assets  in  the  hands  of  the  heir. 

So  if  the  purchaser  die  intestate,  the  heir  will  in 
like  manner  be  entitled  to  have  the  estate  pur- 
chased for  him :  and  if  his  ancestor  die  before  the 
conveyance .  be  executed,  the  heir  may  devise, 
charge,  or  sell  the  estate,  in  the  same  manner  as 
the  ancestor  himself  might  have  done  (z). 

Any  codicil  executed  according  to  the  statute  of 
frauds,  will  amount  to  a  republication  of  a  prior 
will  of  lands;  and  therefore,  if  a  purchaser,  pre- 
viously to  a  contract,  make  a  general  devise  of  all 
his  lands,  and  after  the  contract  execute  a  codicil, 
,  according  to  the  statute  of  frauds;  unless  an  intfen- 
tion  appear  not  to  affect  it  (a),  the  after-purchased 

(u)  Langford  v.  Pitt,  2  P.  (y)  Coppin  v.  Coppin^  Sd, 

Wms.  ^^32  i  Potter  v.  Potter,  Cha.  Ca.  2S.  2  P.  Wms.  291. 

1  Ves.  437;  and  see  1  Atk.  {%)  Langford  v.  Pitt,  2  P, 

573,  Wms.  632.   . 

{x)  Milner  y.  Mills,  Mose.  (a)    Lady    Str^tlimore   v. 

123i  and  see  2  P.  Wms.  6323  Bowes,  7  Term  Rep.  482. 
3  P.  Wms.  224, 

estate 
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estate  ^ill  pass  under  the  devise  in  the  will,  aU 
though  legacies  only  are  given  by  the  codicil,  and 
no  notice  is  taken  of  the  estate  (6)« 
^  And  if  a  purchaser,  previously  to  a  contract,  de* 
vise  all  the  lands  of  which  he  may  die  seised,  and 
make  a  provision  for  his  heir  at  law,  and  aftes* 
wards  die  without  republishing  his  will,  and  the 
after-purchased  lands  devolve  on  the  heir  at  law } 
equity  would,  perhaps,  put  the  heir  to  his  elec- 
tion, and  not  permit  him  to  take  both  the  ,de* 
scended  estate,  and  the  provision  made  for  him 
by  the  will. 

In  purchasing,  therefore,  of  an  heir  at  law  who 
claims  an  estate  conveyed  to  his  ancestor  after  the 
4ate  of  his  will,  the  purchaser  should  be  satisfied 
pf  three  points :  viz.  1st,  That  the  contract  was 
not  entered  into  by  the  testator  previously  to  mak-* 
ing  his  wilL  2dly,  That  no  codicil  was  afterwards, 
executed  by  him,  according  to  the  statute  of  frauds, 
by  which  the  lands,  although  not  in  contemplation, 
passed.  And  3dly,  If  the  will  affects  to  pass  all 
the  estates  of  which  the  vendor  might  die  seised, 
that  the  heir  at  law  does  not  take  any  interest  under 
the  will. 

{h)  Barnes  v.  Crowe,  1  Vc8.    Jun.  486.  Piggot  v.  Waller,  7 

Ves.  hm.  98. 

From 
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From  the  time  of  the  contract,  the  purchaser,^ 
and  not  the  vendor,  being  owner  of  the  estate  int 
equity,  it  follows,  that  if  a  man  devise  his  estate,' 
and  afterwards  contract  for  the  sale  of  it,  the  de-i 
▼ise  Avill  thereby  be  revoked  in  equity  (c). 

And  even  where  an  estate  was  by  a  will  (Erected 
to  be  sold,  and  the  money  to  be  paid  to  certain 
persons,  and  the  testator  himself  afterwards  sold 
tbe  estate,  it  was  held,  that  the  will  was  thereby^ 
revoked,  and  that  the  kgatees  were  not  entitled  to 
tlie  money  produced  by  the  sale  (d). 

Where  an  estate  is  contracted  to  be  sold,  it  is 
considered  as  converted  into  personalty  from  the 
tfaie  of  the  contract,  imless  the  vendor^s  intention 
would  be  thereby  disappointed  (e).  .  And  this 
notional  conversion  takes  place,  although,  ther 
election  to  purchase  rests  merely  with  the  pur- 
chaser (/).  ^  •         • 

Thus  in  a  case  before  Lord  Kenyon,  atthe  Rolls 
(g)j  Whitmore  demised  to  Douglas  for  7  years, 

(c)  Ryder  v.  Wager,  and  -.  {e)  Foley  v.  Percival,  4 
Cotter  V,  Layer,  2  P.  Wms.    Bro.  C.  C.  419. 

332,  6235Ma}Trv.  Gowland,         (/)  Wtitraore*s   case,    7 

2  Dick,  563j  and  see  2  Vcs.  Ves.  Jun.  436,  cited  >   and 

Jun.  436 y  and  Knollys  v.  Al-  Ripley  v.  Waterworth,  7  Ves. 

cock,  7  Ves.  Jun.  55S.  Jun.  425, 

(d)  Arnald  v»  Arndd>  I  (g)  Whitmore^s  cases,  uH 
Bro.  C4C»401,  sup. 

with 
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with^  covenant,  that  if  the  tenant,  after  the  29di 
of  September  1761,  and  before  the  29th  of  Sep- 
tember 1765,  should  choose  to  purchase  the  inhe- 
ritance for  3000/.  Whitmore  would  convey  to  him* 
In  1761,  before  any  election,  Whitmore  died; 
and  left  all  his  real  estate  to  Bennett  in  fee,  and  alt 
his  personal  estate  to  Bennett  and  his  sister  equally^ 
In  1765,  before  the  time  mentioned.  Waller,  who 
purchased  the  lease  and  benefit  of  the  agreement 
from  Douglas,  called  on  Bennett  to  convey  fot 
SOOGf/. ;  which  conveyance  was  made  in  considen^ 
tion  of  that  sum.  Afterwards  the  ^er  and  her 
husband  filed  a  bill  against  the  representative  cS 
Bennett,  claiming  a  moiety  of  the  SOOO/.  and  uh 
terest,  and  it  was  decreed  accordingly.     . 

The  rule  established  by  these  decisions  must 
frequently  subvert  the  vendor's  intention;  topre* 
vent  which,  where  a  vendor  intends  the  estate,  as 
between  his  real  and  personal  representative^  to 
be  deemed  real  estate,  a  declaration  to  that  effect 
should  be  inserted  in  the  agreement  for  sale. 

Another  case  in  which  disputes  often  arise  be- 
tween the  real  and  personal  representatives,  is^ 
where  a  person  purchases  an  equity  of  redemption; 
the  real  representative  mostly  claiming  to  have  the 
mortgage  money  paid  off  out  of  the  personal  estate^ 

and 


f^ 
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and  tha  pet^onal  representative  resisting  the  de^ 
paand.  ^f  fhe  mortgage  money  do  not  fonn  part 
of  the  consideration  money  for  the  estate,  and  the 
purchaser  do  not,  by  communication  with  the  mort-^ 
gageie,  clearly  take  the  mortgage  debt  on  himself, 
ts  between  his  heir  and  executor,  it  will  be  consi* 
dered  a  charge  on  the  land ;  the  mere  covenanting 
with  the  mortgagor  to  pay  the  debt,  will  npt  make 
it  his.personal  debt ;  and  consequently  his  personal 
estate,  as  between  the  heir  and  executor,  will  only 
be  the  auxiliary  fund  for  payment  of  it  (A). 

In  cases  of  this  nature  equity  always  adverts  to 
the  intention  of  th^  purchaser,  and  disputes  on 
this  subject  may  therefore  be  prevented,  by  the 
insertion  of  a  short  declaration  in  the  purchase 
deed,  whether  the  personal  estate  of  the  purchaser 
shall  or  shall  not,  as  between  his  heir  and  executor, 
be  the  primary  fund  for  payment  of  the  mort* 
gage  money. 

But  (to  return  to  the  point  under  consideration) 


-  {h)  On  this  point,  see  Eve- 
lyn V.  Evelyn,  2  P,  Wms. 
659  *i  and  the  cases  in  Air. 
Cox's  note  J  to  which  add, 
Hamilton  ▼.  Worley,  2  Ves. 
Jan.  62  >  Woods V.  Hunting- 


ford,  3  Ves.  Jan.  128;  Bullcr 
V.  BuUer,  5  Ves.  Jun.  517  i 
and  Waring  v.  Ward,  6  Ves. 
Jun.  §70)  and  7  Ves.  Jun. 
332. 

if 
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if  upon  the  death  of  a  vendor  the  court  should 
tldixk  the  contract  ought  not  to  be  executed^  in 
such  case  there  is  no  conversion  of  real  estate  into^ 
personal  in  consideration  <rf  the  court,  upon  which 
the  right  of  the  executor  on  the  one  hand,  and  of 
the  hieir  on  the  other,  depends ;  and  therefore  the 
estate  will  go  to  the  heir  at  law  of  the  vendor  in  the 
same  manner  as  if  no  contract  had  beep  entered 
into  (i),  and  the  heir  of  the  purchaser  will  not  be  - 
entitled  to  the  money  agreed  to  be  paid  for  the 
lauds  (i),  or  to  have  any  other  estate  bought  for 
hipi.    But  }f  an  estate  directed  to  be  bought,  and , 
settled  to  uses,^  is  not,  or  cannot  be  bought,  yet 
the  money  must  be  laid  out  in  other  lands  to  the. 
same  uses  (/> 

The  foregoing  rules  therefore,  as  to  the  conver- 
sipn  of  the  estate,  apply  to  those  cases  only 
where  a  court  of  equity  will  decree  a  specific  per- 
formance j^fof  if  equity  will  not  interfere,  and  the 
vendee  be  Idt  to  bis  remedy  at  law,  the  rules  of 
law,  and  not  those  of  equity,  must  then  prevail,, 
and  consequently  neither  the  vendor  nor  his  heir 

\i)  Attorney-Gen:  v.  Day,        (/)  Whittaket  v.  Whitta- 
1  Vc«.  218  5  Euckmaster  v.    ker,  4  Bjro.  C.  C.  31  j  and 
HaiTop,  7  Ve^.  Jun.  a4i.         see  2  Atk.  36p. 
(k)  See  1  Atk.  5/?, 

V;0uld 


vrould  be  considered  as  a  trustee  for  the  purchaser^ 
but  would  only  be  subject  to  an  action  for  breach 
of  contract. 

This  leads  us  to  enquire^  in  what  cases  a  court 
of  equity  will  decree  a  specific  performance  in 
favor  of  a  purchaser ;  which>  for  the  purposes  of 
this  treatise,  may  be  done  under  two  heads.  First, 
with  respect  to  the  vendor.  Secondly,  with  respect 
to  the  agreement  itself. 

First  then,  if  a  man  seised  in  fee  simple  contract 
for  the  sale  of  his  estate,  and  die  before  'the  con- 
veyance is  executed,  his  hdr  at  law  (as  we  have 
already  seen)  will  be  decreed  to  perform  the 
agreement  in  specie 

Butt  if  the  heir  at  law  be  an  infant,  it  appears 
by  some  authorities  (m)  that  he  will  not  be  deemed 
a  trustee  for  the  purchaser  within  the  7  Ann,  c. 
19 }  because,  it  is  said,  the  Act  does  not  extend  to 
trusts  raised  by  the  construction  of  equity,  and 
consequently  no  conveyance  can  be  obtained  imril 
the  infant  attain  twenty-one. 

On  examination  of  the  authorities,  it  will,  how-s 

(m)Seee»parteVeTXX0ti,2    Wms*    3875     Hawkins   v. 
1^.  Wms.  549 ',  Sikes  v.  Lis-    Obeen,  2  Ves*  55g ;  Fearne's 
tcr,  5  Vin.Abr.  54l.pl.  285     Posthuma,  2SQ. 
Coodwiii   s^  Li^ter^   3    P.  '     * 

ever. 
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ever,  appear,  that  the  provisions  of  the  Act  have 
been  extended  to  a  much  more  objectionable  case.) 
and  that  this  construction  of  the  Act  owes  its  origiil 
xather  to  inadvertence  than  principle. 

In  the  case  of  Smith  v.  Hibbard  (w),  a  man  de«i 
Tised  his  estate,  and  afterwards  contracted  for  the 
6^€  of  it,  but  died  before  the  contract  was  carried 
{nto  execution,  leaving  an  infant  heir  at  law ;  and^ 
according  to  the  report,  Lord  Thurlow,  tipon  am"  . 
sideration^  declared  the  infant  was  a  trustee  within 
the  Act  of  Ann,  and  directed  him  to  cpnvey  to  the 
purchaser,  the  will  of  the  vendor  not  having  beea 
proved  and  established  against  the  heir  at  law; 
which,  it  appears  from  the  original  papers  in  this 
cause,  was  owing  to  the  inattention  of  the  solicitor 
who  attended  the  execution  of  the  commission.    ♦ 

This  case,  as  reported^  is  a  direct  authority  that 
an  infant  har  at  law,  who  by  construction  of  equity 
is  a  trustee  for  a  purchaser,  is  also^  trustee  within 
the  statute  of  Ann.  The  decision  being  pf  great 
importance,  and  the  accuracy  of  the  book  in  which 
it  is  reported  being  very  questionable,  I  traced  the 
cause  in  the  register's  book,  and  have  been  fa- 
vored with  a  perusal  of  the  original  papers  in 
the  cause, 

{n)  2  Dick.  730. 

la 
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In  the  copy  of  the  decree  in  this  case,  and  ifl 
the  decree  as  entered  in  the  register's  book,  it  i^ 
observable,  that  no  notice  is  taken  of  the  infent  i 
but  it  merely  contains  the  usual  direction,  **  tha* 
cdl  proper  parties  as  the  master  shall  direct,  do  join 
in  conveying,  &c.**  It  appears,  however,  by  the  re- 
gister's book,  that  upon  motion  the  decree  w^ 
afterwards  varied,  by  omitting  the  direction ^  ^  diat 
Smith  as  heir  at  law  should  convey,  and  that  all 
other  necessary  parties  should  also  convey,**  atid 
by  inserting  the  usual  direction,  "  that  all  neces*- 
sary  and  proper  parties  as  the  master  shall  direct^ 
do  convey  :**  this  proves  that  the  decree  made^ 
was  as  stated  in  Dickens. 

I  have  not  been  able  to  learn  whether  Lord 
Thurlow  altered  his  opinion,  or  upon  what  ground 
the  decree  was  varied ;  but  it  seems  to  have  been 
occasioned  by  the  impossibility  of  obtaining  a  con- 
veyance from  the  heir  at  law,  who  went  to  the 
East  Indies  very  young,  and  had  not  been  since 
heard  of,        .  , 

The  conveyance  was  not  executed  till  many 
y^ars  after  the  decree,  when  the  heir  at  law^  if  he 
was  alive,  must  have  been  between  30  and  40 
years  of  age ;  but  he  was  supposed  to  be  dead,  and 
another  person  joined  in  the  conveyance,  as  the 
heir  at  law .  of  the  vendor. 

The 
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'  The  presumption  therefore,  is,  that  Lord  Thur- 
low  continued  of  the  same  opinion,  but  varied  the 
decree,  for  the  convenience  of  the  parties :  and  it 
is  to  be  hoped  that  his  Lordship's  deciaon  will 
be  followed  in  futiu^e  cases.  For,  notwithstanding 
Lord  Talbot's  doubt  (o),  it  has  been  decided  that 
an  infant  may  convey  under  the  statute  of -Ajm,  in 
pursuance  of  a  decree  of  the  court  (p).  And  if 
the  court  were,  in  caSes  of  this  nature,  to  require  a 
tiill  to  be  filed,  the  interest  of  the  infant  woul4  be 
before  the  court,  and  could  be  taken  care  of.  If, 
on  the  contrary.  Lord  Thurlow's  decision  be  not 
attended  to,  the  most  serious  inconvenience  must 
.frequently  ensue,  as  the  purchaser  would  be  at 
liberty  to  rescind  the  contract. 

An  agreement  by  a  man  seised  in  tail  cannot  be 
enforced  against  the  issue  in  tail,  if  no  fine  or  reco* 
very  was  levied  or  suffered ;  although  the  aiicestor 
covenanted  for  that  purpose  (9),  and  received  part, 
or  even  the  whole  of  the  purchase-money,  and  a 
decree  was  made  against  him  to  levy  a  fine,  or  suf- 

(0)  Goodwin  v.  Lister,  3  '  Hob.  203 1  Boss  r.  Ross,  1 
P.  Wins.  387.  Cbk.  Ca.  71 5  Sayle  v.  Frcc- 

(p)  Onebj v.frice,Feame*i  land,  2  Ventr.  ^K>  $  Jenkti^s 
Post  239 ',  and  Hawkins  r.  v.  Ke^rmes,  l  Lev.  237.  Sid 
Obeen,  2  Ves.  559.  vide  Hili  y.  Cm,'  1  Cha. 

Xf )  Qmrendish  v.  Worsle^^    Ca;  2&4>  contrtu 

c  .  fer 
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fer  a  Vecoveiy,  and  he  died  in  contempt,  and  ill 
pdson,  for  not  obeying  the  decree  (r) :  the  ground 
of  which  determinations  is,  that  the  iasue  intait 
claim  performam  donij  from  the  creator  or  author 
,  of  the  estate  tail ;  and  therefore,  though  in  the  power 
of  tenant  in  tail  by  a  particubu:  conveyance,  that 
not  bemg  done,  the  court  cannot  take  away  that 
right  they  derive  not  from  the  tenant  in  tail,  but 
ironi  the  author  of  the  estate  tail  (s). 

A  distinction  has,  however,  been  taken,  where 
the  ancestor  is  only  equitable  tenant  in  tail ;  and 
the  court  will  in  that  case,  it  is  said^  relieve  against 
the  issue  (^);  because  equitable  estates  tail  are 
mere  creatures  of  the  court,  and  not  within  the 
statute  de  donis* 

It  seems  clear  that  the  court  would  compel  a  ^'- 
cific  performance  against  equitable  issue  in  tail^ 
where  a  decree  has  been  made  in  the  ancestor's 
fife-time.   But  as  late  authorities  {u}  hav€  settled 

(r)  Pcwdl  T.  Powell  Pwc.  {u)  L^t  v.  SevtneUx  1  P. 

Cha.  2785  Weal  v.  Lowcr^  Wms.  91  j  Radford  v,  Wil- 

2  Veni.  dfiOy  cited.  woih  a  Atk.  815  3  Bot^  r. 

.    (f)  SeerlTes.  634.  AUington,  1  Bfo.  Q.  C^7^» 

, .  </)  .Nordifo  V.  Worsley,  Bwnaby  v.  Griflfo,  3  ^5cs. 

1   Cha.  Ca.  234;   Sayle  v.  Juiu  266;  and  SAe  5  Vgt. 

Fr^lsind^  a  Veatr.  SW*  Jun.  12;  ii|id  7  Ves.  J«i9« 

-  that 
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tliat  an  eq^table  estate  tail  in  freeholds^  cannot  b^ 
);)arred  by  avmere  deed,  but  only  by  a  fine  or  re- 
covery ;  it  seems  probal>le,  that  the  court  would 
not  consider  such  issue  to.  be  bound  by  a  mere 
pgaement  entered  into  by^b^ir  ancestor. 

With  respect,  bawev^,  to  equitable  estates  tail 
in  cppyholds,  they^  accordmg  to  Lord  ilardwicke 
(jp)i  may  be  barred  by  a  mere  surrender,  a  common 
recovery  not  being  necessary ;  audit  should  there» 
fore  seem,  tiiat  a  sped^c  performance  ^voidd^  be 
enforced  agsonst  tlie  equitable  issue  in  taU  of  <:opy. 
holds,  although  no  decree  w^je  made  in  the.ani 
cestor's  life-time. 

Where  by  the<:ustom'of  a  manor  (and  itris  the 
custo.m  of  most  manors),  a  tenant  is  complete 
master  of  his  estate,  independently  x>£  his  wife,  and 
can  by  his  ovm  act  alone  b^  her,  free  b^nch ;  zsi 
agreement  by  him  for  sale  of  his  ^estate,  will  be 
enforced  against  the  wife,  if  he  die  before  it  is  car- 
ried into  execution  (y). 

But  no  agreement  for  sale  of  a  freehold  estate 
would  be  carried  into  execution  against  a  widow 

XtT)  Radford  v.  Wilson,  3  (y)  Hinton  v.  Hinton,  2 
Atk.  815.  See  Pollen  v.  Vcs,  631, 638^  AmbL  277  j 
LordMiddlcton,9Mod/483.    Brown  v.   Ralndlc,    3  Vea. 

Jun.  25(5. 

,o  2  entitled 
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entitled  to  dower.  This  distinction  is  founded  upon 
this  ground ;  that  a  husband  has  it  in  his  power^ 
during  his  life,  to,  sell  his  copyhold  estates,  and 
thereby  bar  his  wife's  expectancy;  but  if  a  wife's 
right  to  dower  once  attaches  on  a  freehold  estate^ 
no  act  of  the  husband's  alone  can  divest  it* 

Equity  will  enforce  an  agreement  by  a  joint 
tenant  for  sale  of  his  share  against  the  sur- 
vivor, if  the  articles  ^  amount  to*  an  equitable 
severance  of  the  jointure  (z) :  and  a  covenant  to 
sell,  though  it  does  not  sever  the  joint  tenancy  at 
law,  will  in  equity  (a). 

An  agreement  by  ^feme  covert  for  sale  of  her 
estate,  cannot  be  enforced  in  equity  (fc). 

If,  however,  an  husband  agree  to  convey  his 
wife's  estate,  he  will  be  compelled  to  perform  the 
agreement  in  specie  (c) ;  because,  it  has  been 
said,  it  is  to  be  presumed,  that  the  husband,  where 
he  covenants  that  his  wife  shall  levy  a  fine^  has 
gained  her  consent  for  that  purpose;    but  this 

Xx)  Musgravc   v.    Dash-  (^)  Emery  v.  Wase,  5  Vci. 

wood,  2  Vcrn.  A5,  63.     Sec  Jun.  846. 

2  Vei.  634.  (c)  Hall  v.  Hardy,   3  P. 

(a)  Sec  3  Ves.  Jun.  257  5  Wms.    187;    Barrii^gton  v. 

Frewcnv.Relfe,2Bro.  C.C.  Horn,   2  Eq.  Ca.  Abr.  17, 

220.  pi.  7  5  Morris  v.  Stephenson, 

,  7  Ves,  Jun.  474. 

does 
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dpes  not  seem  to  be  the  true  grouhd,  for  although 
the  wife  swear  by  her  answer,  that  she  never 
assented  to  the  agreement,  yet  the  husband  will 
not  be  let  off  (rf).  The  principle  upon  which  the 
court  proceeds,  seems  to  be  this,  that  if  a  person 
undertakes  that  another  shall  do  a  certain  act,  he 
is  bound  to  procure  him  to  perform  it ;  and,  there- 
fore,  where  a  &ther  covenanted  that  his  son,  who 
was  then  under  age,  should  convey  lands  to  a 
purchaser,  he  was  decreed  to  procure  the  son  to 
convey  on  his  coming  of  age  (e). 

There  have  been  instances  of  committing'  the 
husband  to  the  Fleet,  until  the  wife  should  con- 
vey the  estate;  but  if  he  should  make  it  appear, 
that  he  could  not  pl-evail  on  his  wife  to  join,  it 
seems  that  he  would  be  discharged,  upon  placing 
the  vendee  in  the  same  situation  as  if  the  agree- 
ment had  never  been  executed  (/). 

In  a  late  case  (g-)  Lord  Eldon  seemed  of  opi- 
nion, that  if  this  doctrine  were  perfectly  res  in^ 
tegra^  he  should  hesitate  before  he  would  hold 

(rf)  Withers  v.  Pinchardj  Jun.   510;    and  Emery  v. 

f  Vc8.  Jun.  47^,  cited.  Wase,  5  Vcs.  Jun.  846  •  and 

(e)  Anon.  2Cha.  Ca.  43«  see   Sedgwick  v.  Hargiavc, 

(/)  Sec  Note  to  Hall  v.  2  Ves.  57. 

Hardy ;  Outread  v.  Roi^id^  {g)  Emery  v.  Wa»e>  8  Ves, 

4  Vin.  Abr .  203,  pi.  4  5  8  Vei.  Jun.  ^05, 

OS  the 
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the  husband  bound  to  procure  the  wife  to  joiHi 
His  Iord$hip  said,  there  was  difficuky  enough  to 
make  him  pause,  before  he  should  follow  the  two^ 
last  authorities  (A) ;  and  he  was  not  sure,  whether 
it  was  not  proper  to  have  the  judgment  of  the 
House  of  Lords,  to  determine,  which  of  these 
decisions  ought  to  bind  us*  .    . 

*  And  it  now  seems  perfectly  clear,  that.diit 
jurisdiction  is  to  be  very  sparingly  eacerdsed,  and 
that  equity  will  eagerly  s^2e  on  any  reasonable 
ground  as  a  bar  to  the  aid  of  the  court  (i). 

In  the  case  of  Baker  v.  Child  (A)  it  was,  ac- 
cording to  the  report,  said,  per  curiam^  that  where 
^feTne  covert^  by  agreement  made  with  her  hus- 
band, is  to  surrender,  or  levy  a  fine,  though  the 
husband  die  before  it  be  don^  the  court  will  by 
decree  compel  the  woman  to  perform  the  agree- 
ment* But  in  Daniel  v,  Adams  (/),  Sir  Thoma$^ 
Sewell  said,  the  note  of  this  case  was  very  loose. 
And  it  appears  by  the  Register's  book,  that  the 
matter  was  re£irred  to  Mr«  Justice  Rawiinson,  and 

(A)  Withers  v.  Pincbard,  Emery  y.  IVasc,  «5»  5ay.  ; 

7Ves.  Jun.475,cited5  Mor=  Danie!    v.   Adams,    Ambl 

iris  V.  Stephenson,  7  Vcs.  Jun.  4^5. 
474.  (I)  2  Vera.  (Jl. 

(f)  S«c'Oulread  v.  Round,        {t)  Ainbl.  495^ 
4  Vin.    Ahr.    203,    J?^.  4^ 

no 
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no  decr£e  vasxnadeas  to  this  point  (m)^  which^ 
if  it  vfere  now  to  come  Wore  the  court,  wouI4 
ireitainly  receive  a  diffisreiit  detenainatibiu 

An  agreement  by  a  lunatic,  cannot  of  course 
be  carried  into  a  ^ecific  eioecution;  but  the 
change  of  die  conditioii  of  a  person  entering  into 
an  agreement,  by  becosimig  lunatic,  will  not  alter 
the  ri^t  of  the  paities ;  which  will  be  the  saune 
as  before,  provided  they  can  come  at  the  ronedy, 
As  if  the  legal  estate  is  vested  in  trustees,  a  court 
of  equity  will  decree  a  ^edfic  performance;  and 
the  act  of  God  will  not  clutnge  the  right  of  the 
parties:  but  if  the  legal  e^te  be  vested  in  the 
lunatic  himself,  that  may  pi^vent  the  ranedy  ni 
equity,  and  leave  it  at  law  (n), 
'  It  m^  here  be^remaribed^  ^t  if  an  ^g^t  em? 
ployed  to  sell  an  estate,  sells  it  in  a  tnahner  not 
liuthoiised  by  the  authority  given  him,  a  ^cific 
et^cudon  will  not  be  decreed  against  the  prind^ 
pal,  although  the  estate  be  sold  for  ^  gr^tef 
price  than  he  required  fot  it  (p), 

<^)  Sefc  i  Iki,  Ga.  Abr.  tS2,  EWon,  !n  Coles  v.   iVecq- 

pi.  2.  thick,  1  Smith's  Rcp»    24^ 

(«)Ov?feBT.I>^V*es>4Vc8.  Sed  fu^  if  the  price  exceed 

aa.  tiie  sHia  required,  atid  no  par- 

'{•)  DaaielT.  AdAttift,  Ambl.  ticuhir re*«oii  occurto  induce 

4,95^  Et  vide  a  dktum  by  Lord  tde  coatt  to  tefiise  its  md« 

G  4  Secondly, 
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Secondly^  We  are  to  consider  the  rules  by 
which  equity  is  guided  in  grandng  a  ^ediic 
performance,  with  reference  to  the  agreement 
itself. 

We  shall,  however,  in  the  subsequent  chapters 
of  this  treatise,  have  occasion  to  consider  rather 
at  large  in  what  cases  equity  \idll  or  will  not  en«* 
force  a  specific  performance  of  an  agreement  for 
sale  of  an  estate ;  and  it  will  in  this  place,  there- 
fore, be  sufficient  to  state  the  general  rules  by 
which  eqviity  is  guided  in  compelling  the  q)ecific 
performance  of  agreemiznts. 

The  court  is  not  obliged  to  decree  every  agree- 
ment  entered  into,  though  for  valuable  considen^ 
tion,  in  strictness  of  law  j  it  depending  tipon  the 
circumstances.  And  undoubtedly  every  ^agree- 
ment, of  which  there  should  be  a  specific  per- 
formance, ought  to  be  in  writing  (/>),  certain  (f ), 
and  fair  (r)  in  all  its  parts,  and  for  ad^uate  {i^ 
consideration  (0* 

ip)  Vide  supra,  ch.  Z.  Lofit  797 9  cited  $  and  Shir- 

(q)  Vide  Emery  v.  Wase^  ley  v^  Stratton^  1  Bro.  C.  C. 

i  Yes.  Jan.  846.  440. 

(r)  Tendring  r.  Landbn^        (^)  VUi  infra,  cb.  5. 

2  Eq.  Ca.  Abr.  680  j  Philips        (i)  Per  Lofd  Hardwicke. 

Ve  Duke  of  Backs,  1  Vera.  See  1  Tes.  27g^  and  lee  S 

227;    Scott  T.  Langatafife^  Atk»  866. 


THE  CWTRACT.  8j 

I  In  some  cases  (2^)  it  has  jbeen  holden,  that  where 
no  acti(^  Bit  tarn  will  lie  to  recover  damages^ 
equity,  will  not  execute  the  agreement  in  specie  i 
for  eiquity  will  never  make  tha^  a  good  agreis* 
•  ment,  which  is  not  so  by  Uw :  but,  in  other  cases 
(a?)  the;  contrary  has  been  holden,  and  rdljief  given 
accordingly* 

Perhaps  the  following  distinctions  are  autho- 
rised by  the  cases,  and  will  reconcile  thenL 

First,  That  although  the  agreement  be  void  at 
law,  a  specific  performance  will  be  decreed,  if  there 
is  a  clear  ground  fpr  the  interference  of  equity  ; 
and,  however  unqualifiedly  the  contrary  rule  may 
have  been  laid  down^  there  is  not  (that  I  am  aware 
of)  any  case  clearly  entitled  to  the  aid  of  the  coiut, 
to  whJNdi  this  rule  has  bmi  successfully  opposed 
as  a  bar  to  the  relief* 

Thus  a  bond  from  a  woman  to  her  intended 


(tt)  TTie  Marqds  of  Nor-        (x)  Winged  v.  Lefebmy^ 

jnanbj  v.  Duke  of  Devon-  2  Eq^  Ca.  Ahr.  34^  pi.  43 ; 

ihire^    2  Freem.  217 j    Dn  Cannel  v«  Buckle^  2P«  Wins. 

Betteswortb    v.  Dean   and  243;    Norton  v.. Mascall^  2 

Chapter  of  St.  Paul's^   Sel.  Vem.    24  i      and   Hall   v. 

Cha.  Ca.  67  5  'and  see  2  Eq/  Hardy,  3  P.  Wm«.  187,.  Sec 

Ca.  Abr.  15,  24^  noHs }  and  1  Vet.  25S  5  East  India  Com- 

Fonbl.  n.  (c)  tolTrea.  £q.  panj  v.  Donald^  1  Smith's 

138,  and  n.  (b)  to  p.  204,  ibid.  Rep.  213*      ' 

husband 
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husband  has  been  oifisrced  in  equxty,  ahiictgh 
90id  at  law  by  the  intermarriage ;  an  agreement 
for  sate  of  an  estate  has  been  deqreei  against  an 
h&r  at  law,  not^dtfastaHdttlg  that  his  ancestor  died 
before  the  time  stppointed  to  convey  die  estate, . 
and  therefore  no  adion  would  lie  ^gunst  him; 
and  a  specific  performance  has  been  decreed  of 
«n  award,  ahhough  it  was  void  at  bw ;  and  that 
very  circumstance  has  since  been  considered  as  4 
Ijood  reason  for  the  deaee. 

Secondly,  Thai:  where  the  equity  is  doubtful^ 
it  will  be  consiifered  wh^er  damages  could  be 
recovered  at  law,  and  the  court  will  bf  guided  by 
theTe8uJt(3r)* 

Thus  agreements  for  sale  of  an  estate  have  (as 
we  have  already  se^)  been  decreed  on  mere 
letters,  wh^ch  have  passed  between  die  paides^i 
but  not  unless  the  whole  tenhs  of  the  agreement 
were  therein  specified ;  and  even  this  was  going  a 
great  way*  In  the  first  qase,  therefore^  in  which 
even  a  trifling  omission  appeared  in  the  letter^ 
it  was  natursd  to  J)attSe  before  the  performance  of 
the  agreement  was  decreed ;  and  as  the  equity  was 
doubtful,  to  ascertain  whether  damages  could  be 
recovered  at  law. 

The  tase  of  the  Marquis  of  Normanby  v,  the 

(y)  Sec  HoUis  v.  Edwards,  1  Vcrn.  1^9. 

Duke 
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puke  dF  Bevonsbire,  was,  I  believe,  the  first  case 
hk  vAich  this  pcmt  occurred ;  and  according  to,a 
manusci^t  note  in  my  pos^esdon.  Lord  Somers 
€^ed  in  the  mo  Chief  Justices  on  th^pomt,  whe- 
:cfaer  the  party  on  the  letters  which  had  passed 
«could  have  recovered  damages  at  law?  ibid  as 
they  were  of  opinion  he  could  not.  Lord  Somers 
(Sisii^sed  the  bilL  ' 

'  ^/^hfaou^^dbiinages  may  be  recovared  at  law, 
.yet  equity  is  not,  therefore,  obliged  to  decree  a 
specific  pei^ormance ;  but  the  court  will  judge  on 
the  ttrhole  dxttimstances  of  the  case,  whether  it 
is  such  an  ;^i«eement  as  ought  to  be  carried 
into  effect ;  for  a  jury,  upon  enquiry,  niay  find 
very  smafi  damage,  and  then  it  would  be  very 
hard  to  carry  such  an  agreement  into  executkm 
in  equky,  when  it  would  be  greatly  to  the  prqu- 
-dice  €(E  the  party  against  whom  it  should  be  de- 
creed to  be  es2ecnted  (z).  ^ 

The  decreeing^  a  specific  performance,  is  mat>^ 
ter  of  discretion,  but  it  is  not  an  arbitrary,  caprici- 
ous discretion  ;  k  must  be  regulated  upon  grounds 
that  will  make  it  judicial  (a). 

(z)  Per  Lord  Hardwrcke,  -  (a)  Per  Lord  Eldon.    See 

in  the  case  of  Lord  Middle-  7  Ves*  Jan.  Z5 ;   and  see  3 

ton  V.Wilson,  MS.     Fide  Atk.lSS. 
MiprUi  p.  44. 

The 
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The  inserting  a  proviso,  that  if.  either  part)^ 
break  the  agreement,  he  shall  pay  a  sum  of  mone  j 
to  the  other,  yrtll  only  be  considered  in  the  nature 
of  a  penalty  (Z?) ;  and  consequently  a  specific  peiw 
fbrmance  will  be  decreed,  in  the  same  manner,  as 
it  would  have  been  in  case  no  such  proviso  hac| 
been  inserted.    . 

And  although  the  defendant  may  wish  to  for- 
feit the  penalty,  yet  a  specific  performance  will  be 
decreed  (c). 

If  an  action  is  brought  for  the  recovery  of  the 
penalty,  to  entitle  the  party  bringing  it  to  recover, 
heotight  punctually,  exactly,  andliteraUy>  to  have 
completed  his  part  (d). 

If  the  purchaser's  defence  to  a  bill  for  specifk: 
performance  rests  merely  on  the  want  of  title  in 
the  vendor,  he  ought  to  depend  on  his  answer,  and 
not  to  file  a  cross  bill  to  have  the  agreement  deli- 
vered iip';  because  the  vendor  can  make  lio  use 
of  the  contract,  if  he  has  no  title  (e)* 

Where  a  purchaser  files  a  bill  for  a  specific 
performance,  he  should  not  make  the  stewards 


(I)  Howard  vi  Hopkins,        (d)  Duke  of  St  Albans  r. 

1  Atk.  3?1.  ■  Shore,  1  H.  Blackst.  2jq. . 

(c)  Hopson  T.  Trevor,  1         (e)   Hilton  v.  fianrow,  I 

Str.  533  5  2  P.  Wms.  igi.  Ves.  Jun.  284. 


N 
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and  recovers  of  the  vendor  parries  to  the  suit ; 
for  although,  as  we  have  already  seen,  the  vendor 
is  deemed  a  trustee  for  the  purchaser,  yet  this  rule 
does  not  extend  to  the  agents  of  the  vendor  (/). 

If  the  abstract  be  not  delivered  in  time,  or  ob- 
jections arise  to  the  title,  the  vendee  may  bring  an 
action  at  law  for  his  depoat ;  in  which  case  the 
vendor's  remedy  (if  he  can  insist  on  the  contract 
beilig  specifically  performed)  is  to  file  a  bill  for  a 
speidfic  performance,  and  an  injunction  to  restrain 
the  proceedings  at  law :  and  the  vendor  may  fite 
his  bill  for  a  performance  in  specie^  although  the 
vendee  may  have  recovered  his  deposit  at  law. 

If' a  purchaser,  upon  a  bill  being  filed  for  a  speci- 
fic performance,  pay  the  purchase*money  without 
putting  in  an  answer,  and  afterwards  discover  that 
a  fraud  was  committed  in  the  sale,  he  is  not  pre- 
cluded from  bringing  an  action  for  damages  (g-). 

Where  a  purchaser  brings  an  action  for  recovery 
of  Ms  deposit,  on  account  of  a  defect  in  the  title, 
it  is  not  sufficient  td  shew  that  the  title  has  been 
deemed  insufficient  by.  conveyancers,  but  he  must 
prove  the  tidp  bad  (A). 

(/)  M^Naman  ?.  Wil-  (A)  Camfield  r.  GUbcrt, 
liams,  6  Ves.  Jun.  143.  4£sp.  Ca*  221, 

ig)  Jeridwinev.  Slade^  2 
E8p.Ca.5ft. 

If 
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If  either  the  vendor  or  vendee  refuse  to  p^ortu 
die  contract,  the  other  may  br^^g  an  action  fbr 
breach  of  contract,  or  file  a  bill  for  a  specific  per>- 
fonnance. 

If  the  purchaser  has  recourse  to  equity,  aiuf  it 
^ypears  that  the  vendor  has  since  the  contract  sold 
the  estate  to  another  person,  the  court,^  it  seenis, 
\rill  refer  it  to  a  master,  to  enquire  what  (kun^;e 
the  purchaser  has  sustained ;  and  the  sum  whiidi 
shall  be  found  due,  together  with  costs,,  will  be 
directed  to  be  paid  to  him  (i)-  The  usual  deqr-ee^ 
however,  is  either  a  specific  performance^  or  aa 
issue  quantum  damnificatiis  (K). 

Where  the  vendee  has  paid  any  port  pf  the 
purchasfe-nwney,  he  may  elect  either  to  afiirm  the 
agreement  by  bringing  an  action  for  i)on-nerfckrm- 
ance  of  it ;  or  to  disaffirm  the  agreement  a^  imltio^ 
by  reason  of  the  fraud,  and  bring  an  acticm  for 
money  had  and  received  to  his  use. 

In  an  action  of  this  nature,  however,  the  piain- ' 
tiff  cannot  recover  more  than  the  money  paid^ 
although  the  estate  has  risen  in  value  j  while*,  oa 
the  other  hand,  if  it  has  exp^rierucgd  a  diniinntioii 
in  value,  he  can  only  recover  the  damageuhe  sus- 

(i)  Denton  v.  Stewart,   l       .  (k)  See  Fonbl.   n.  (b)  to 
Vcs.  Jun,  329,  cited.  1  Trea.  Eq.  l65. 

tained 
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I  ^oned  by  t}iQ  estate  not  being  conveyed,  that  be« 
i^  the  only  money  retained  by  the,  defendant 
against  conscience ;  9nd  therefore  the  plaintiff', 
ex  eqtio  et  bono^  ought  to  recover  no  more.  (/). 
.  Where  •  a  vendeig  brings  aa  action  for  non-per- 
fprmaace  of  the  contract,.and  for  recovery  of  hia 
depo^t^  he  will  be  compelled  tp  give  the  vendor  a 
partituUr  of  every  matter  of  fact  which  he  means 
to  rely  upon  at  the  trials  a$  having  been  a  cause  of 
his  not  being  able  to.  complete  the  purchase ;  but 
he  is  not  bound  to  state  in  his  particular,  any  of 
the  objections  in  pomt  of  law  arising  upon  the  ab- 
stract (w). 

To  entitle  a  vendor  to  sustainan  action  for  breach 
of  contract^  he  must  shew  what  title  he  has ;  it  is 
not  sufficient  to  plead  that  he  has  beai  always 
ready  and  wilfing,  and  frequently  offered  to  make 
a  tide  to  the  estate  (n) ;  but  the  execution  of  the 
title-deeds  need  not  be  proved,  as  that  is  nevear , 
required  of  a  vendor  (o). 

Where  a  contract  is  not  completed  nlerely.oa 

(/>  Moses  V.  M'Farlane,  3  (n)  Philips  v.  Fielding,  2 

Burr.  1005  5  Dutch  v.  War-  H.  Black,  123  5  and  see  Lux^ 

ren,  ibid,  1010,  cited  i  and  1  ton  v.  Robinson,  Dougl.  620. 

Str.  40(5.  S.  C.  (o)  Thomson  v.  Miles,  1 

(m)  Collet  V,  Thomgon>  3  Esp.  Ca.  184. 
Bo».  and  PuK  24^. 

account 
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account  of  objections  to  the  title,  and  the  vendor 
thinks  his  title  good,  he  seldom  has  recourse. to 
equity,  but  brings  an  action  at  law,  for  the  pur- 
chase-money^ 

It  becbmes  therefore  material  to  consider,  whe« 
ther  courts  of  law  can  take  cognizance  of  equitable 
objections  to  a  title ;  because,  if  they  cannot,  a  pur- 
chaser should  in  such  cases  file  a. bill  in  equity^ 
as  he  might  otherwise  be  compelled  to  accept  a 
title,  which,  although  good  at  law,  might  be  inva** 
lid  in  equity. 

The  action  which  a  vendor  must  bring,  being 
founded  upon  the  equitable  circumstances  of  the 
case  between  the  parties,  it  seems  that  a  court  of 
law  may  in  such  action  take  cognizance  of  equit- 
able objections  to  a  title ;  and  if  there  were  any„ 
ought  not  to  permit  the  plaintiff  to  recover.  . 

In  a  recent  case  (p),  the  court  of  B.  R.  woul4 
not  permit  the  assignees  of  a  bankrupt  to  recover 
money  from  his  trustees,  because  the  deed  by 
which  the  trusts  were  created,  although  perhaps 
void  at  law,  would  probably  be  restored,  and  set 
up  again  by  a  court  of  equity.  The  court,  I  am 
informed,  said  they  would  not  permit  the  assignees 
to  recover,  as  it  would  be  to  no  purpose.    It  would 

{f)  SbawT.  Jakeman^  4  East^  30K 

be 


— -" 


Ibe  iciefAf  drii^g  the  thrstees  te  Itfi^  qther  side  of 
tiife  Hali)  VhiSi-fe  tfrejr  T^ould  ihost  likdy  regain^ Ae 
property.  • 

*rfiiscise  ieehid  in  point,  for  Afe  sariie'bbseirVa- 
dbh  Wuid  apply  ib  a  vetidor  endeaVburing  to  ob^ 
faM  the  ptif  fcliais^-ih'oneywhi^re  therewere  equitable 
6bjecti<ms  tb  life  title :  the  cbuit  W)ikH  naturafly 
saf  ,  'eui  imb^  when  th6  purchaser  tan  cdtnpd  yoa 
to  repay  it  in  equity. 

'/it  seetos  doubtful  \^hfefliet  utttiift.'dF  \M  ^viil 
«iter  btd  equitable  tfcjecfions  to  4  tiflfe,  trAet-e  fftfc 
purchaser  i$  plaifitiffl  I  illl  i#ir6  of  t)hiy  tWo 
decidons.  on  this  pdlftt,  and  tH^&rt  at  Varfstn^ : 
a^  6ft6  decldted  by  It^flXirfx^  t^),  belfifi^  Aat 
felttihg  in  'a  co\lit  df  ia*r,  ifee  judgSs  ctifultl  hot 
take  notice  5f  in  equitable  title ;  ttnd'  4h6  other, 
whi<5h  wasbrfore  Lord  Alvaiii^y  (r),  deciding  that 
if  a  ^urchaiser  wbiild  belikblg  in  iqiiity,  he  is  eh- 
iitled  to  recover  his  deposit  at  la^. 

iThe  last  case  is  dertaifily  a  very  Strohg  adthoi 
rity,  because  no  judge,  sitting  in  a  court  of  la# 
could  t>e  more  averse  than  Lord  Alvanley  was,  to^ 
issume  aiiy  equitable  jiiriddjctibfl  (^}.  -  It  is,  htfw- 

(q)  AMpsas  v.  Waikins,  8    feos.  ahiPuU.  1^1.   *        , 
Term  Rqp.  51 6.  '   (5)   See  Johiison  v.  Johh- 

*    (r)  fillioU  V.  Edwards,  3    ion,  3  Bof.  and  Pull,  iffii.  " 

H  fiver. 
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ever,  much  to  be  regretted,  that  hk  lordship  was^ 
©ot  aware  of  the  contrary  decision  by  Lord, 
J^enyon. 

Before  quitting  this  subject,  it  must  be  re« 
marked,  that  in  agreements  for  purchase,  the  cove*. 
Hants  are  construed  accor^g  to  the  intent  of  the 
parties;  and  they  are  therefore  always  considered 
dependent,  where  a  contrary  intention  does  not  ap- 
pear (^). 

The  old  law  was  certainly  in  &vour  of  the  con* 
trary  doctrine ;  but  if,  as  Lord  Keny on  obseryed,, 
the  courts  were  to  hold  otherwise  than  they  now 
do,  the  greatest  injustice  might  be  done;  for 
$uppoang,  in  the  instanceof  a  trader,  who  had  en* 
tered  into  a  contract  for  the  sale  of  an  estate,  tliat 
between  the  making  of  the  contract  and  the  final 
execution  of  it,  he  were  to  become  a  bankrupt,  the 
vendee  might  be  in  the  situation  of  having  had 
payment  enforced  from  him,  and  yet  be  disabled 
from  procuring  the  property  for  which  he  had 
paid  (u). 

(/)  Ai  to  wliere  covenants  Shore^  1  H«  Black,  2to  | 
are  precedent^  and  where  de«  Goodison  v.  Nttnn>  4  Term 
pendent,  see  Mr.  Seijeant  I^^  JGX}  Glasebrook  t« 
Williants's  note  (4)  to  1  V^^odtow,  8  Term  Rep. 
Saond.  320.  ^^  >  ^^  ^^^^  v.  \Va&ai£^ 

(u)  DukcofSt.  Alban'sV.    i£ast^6l9^ 

. .    If/ 
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'  If,  therefore,  either  a  vendor  or  a  vendee,  wish  to 
tompel  the  other  to  observe  a  cohtract,  he  imme- 
diately makes  his  part  of  the  agreement  precedent ; 
for  he  cannot  proceed  against  thjs  other  without  an 
actual  performance  of  the  agreements  on  his  part; 
or  a  tender  and  refusal. 

Thus  a  vendor  cannot  bring  an  action  for  the 
purdiase-money,  without  having  executed  the  con- 
veyance, or  offered  to  do  so,  unless  the  pur- 
chaser has  discharged  him  from  so  doing  {x). 

And  on  the  other  hand,  a  purchaser  cannot 
maintain  an  action  for  breach  of  contract,  without 
having^tendered  a  conveyance,  s^nd  the  purchase- 
►  money. 

This  last  position  has,  however,  been  rendered 
doubtful  by  some  recent  dicta  of  the  judges  (y), 
that  it  is  incumbent  on  the  vendor  to  prepare  and 
tiender  a  conveyance^ 

This,  as  a  general  rule,  certainly  seems  to  have 
prevailed  Avhen  the  simplicity  of  the  common  law 
reigned,  and  possession  was  the  best  evidence  of 

(x)    Jonc«    V.     Baikley,  sock  v.  Smith,  3  Anstr.  877; 

Dougl.  684.  Philips  v.  Field-  Lord  Kenyan,  in   Heard  v. 

Ing,  2  H.  Black.  123.  Wadham,  1  East,  627;  and 

(y)L9rd  Rosslyn,  in  Fmcke  Lord  Eldon,  in  Seton  v.  Slade, 

V.  Cartels,  4  Bro.  C.  C,  332 ;  ?  Vcs.  Jun.  265. 

Macdonald,  C.  B,  in  Grow-  ^ 

I:        '              ,           Hi  title; 
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itie;  but  upon  modifications  of  estates  being  in* 
troduced)  which  were  omknowa  to  the  common 
law,  and  which  brought  with  them  all  the  ^ffi- 
culties  that  sinround  modem  titles,  it  became  oe^ 
cessary  to  make  an  abstract  of  the  numerousinsdru* 
ments  relating  to  the  title,  for  the  purpose  of  subr 
mitting  it  to  the,  purchaser's  counacil^  ^^^  ^^  ^ea 
became  usual  for  him  to  prepare  ^he  conveyance* 
This  practice  has  continued,  and  is  now  the  fiiced 
and  settled  rule  of  the  profession :  the  rule  is, 
indeed,  sometim,es  departed  from^  but  dus  sel- 
dom happens  except  in  the  country,  and  th^a 
it  always  arises  from  consent,  or  express  ^ula- 
tion. 

In  a  lajte  case  (z),  where  this  point  came  di- 
rectly before  the  Court  of  Exchequer,  it  was,  iqi 
conformity  to  the  pres^  practice  of  the  profes- 
sion, dedded,  that  the  purchaser,  and  not  the 
vendor,  is  bound  to  prepare  and  tender  the  con- 
,yeyance.  -  "        ,  " 

And  in  Webb  v.  Bettel  (a),  the  same  rule  was 
expressly  recognised  by  Windham  L  and  denied 
hy  no  oile.  He  said,  **  that  where  a  person  is  to 
execute  a  conveyance  generally,  there  the  coun- 

(0  Baxter  v.  Lewis,  1  Par-        (a)  1  Lev.  44. 

'   rest's  Rep,  Excheq.  6l. 
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$@1  of  the  purchaser  is  iiitended  to  draw  it^  an^ 
then  the  purcb^iser  ought  to  tender  it." 

It  i^  settled,  that  if  a  conveyance  is  to  be  pror 
pared  at  tbe^  ei^piense  of  a  purchas^r^  he  is  bottn4 
t/Q  tender  it  {b}.  }Sqw  it  is  admittod,  that  the  ex» 
pense  of  the  conveyance  must  «be  borne  by  the 
^urchasier,  if  th^€t  be  fip  express,  s&pulatibn  to  the 
comrwy  (c).  Therefore,  where  then^  i^.  np  spek 
f%iul9tipn,  \th^  punchier  ia  ho^n^  tQ  m^ikr  the 

Upon  the  whole,  notwithstanding  the  recent 
a^a  to  the  eoRtmry^  ^th^  point  (wn^directlf  be- 
fer^tbfi  Coun  ^f  £x(^eqiief,  in  JSaHter  v.  Le^^ia, 
494  thtoir  4^dp0O  JKfiords  with  the  tmiform  pmch 
itce^^e^nveyaftc^s^  which  ha$  al^i^ys  met  wi^ 
the  greatest  attention  in  courts  4f  justice  (d>\  wfe 
HAy-p^hups  be  -warranted  in  ^ajying^.thtt  the. 
pttr^jMser,  wid not; the  vendor^. ought  to  pr^^toc 
^[^tewieF.thfr^crtveyance, 

V  '  tf  tbe  pftrdMnef  is  requ^ed  by.the  agi-eeme^t  to 

-jprepaise  theteliYiej!Wcevit  is  clear  that  the  vendor 

may  maintain  an  action,  etr  file  a  biU,  withotit 

tendering  a  conveyance  (e)  j    and  therefore,  to 

.{Q^event  aU  doubt  on  this  ptunvit  .^sould  be  M- 

'  *  •  V, .  *      •      •  ,•  ....  * 

wi^^wariT,    W^9ck,        (d)  Sec  3   Atk.   208.    I 
5East,  igs^      •.'    :Ji    ,  Ten»^cpt7?2. 

(c)  2  Vcs,  Jun.  155.  (e^  Jiaw.^in^  v^'Kemfi^  3 

T  East,  410. 

H  3  visable 
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yisable  to  stipulate  in  the  agreement  or  condidons 
of  sale,  that  the  conveyance  shall  be  prepared  by^ 
and  at  th^  expense  6f,  the  purchaser.  A  pur- 
chaser musty  however,  prepare  the  conveyance; 
although  it  is  merely  declared  that  the  conveyance 
shall  be  at  his  ei^ense  (/)• 

But  although  a  purchaser  is  expressly  requhred 
^  prepare  a  conveyance,  yet  if  no  title  be  pro^ 
duced,  he  may  maintain  an  action  for  recover^ 
of  his  deposit,  without  tendering  *  a  convey^ 
ance(gr). 

A  writ  of  ne  exeat  regno  d0^  not  lie  against  a 
purchaser  who  has  not  paid  the  purchase-money, 
upon  his  threatening  to  go  abitoad^  unless  the  ven* 
dor's  title  has  been  accepted,  and  the  purchaser 
has  no  property  here  (h). 

Where  a  man  sells  an  estate  for  $n  annuity; 
without  any  agreement  being  made  respecting  the 
security  to  be  given  for  it,  he  is  endtled  to  have 
It  secured,  not  only  upon  the  estate,  but  also  by 
the  bond  of  the  purchaser,  and  a  judgment  to  bfe 
entered  up  agdinst  him  (i). 

(/)  ScwfflAv.Wfflock,  3-tirin  V,  Qike,  a  Dic|. 
Eastyl98.  497;  and  Anon.  iWnote? 

*     (g)  S.  C.  (t)  RenJngton    V;  DtYC- 

(A)  Query!  If  tbts  does  not    rallj  2  Anat'^^C. 
"ijeconcile*  the  cascs-^ Good- 

•*•■      '  If 
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If  a  person  having  a  right  to  an  estate^  purchase 
it  of  another  person,  bang  ignorant  of  his  own 
title ;  equity  mU  compel  the  vendor  to  refund  the 
purchase-money  mih  interest,  although  no  fraud 
appear  (A). . 

(k)  Bingluu9  V.  fiiDgham,  i  Vet.  126^ 


«4  CHAP. 
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Xt  seems  that  a  court  of  equity  cannot  refuse  to 
assist  a  vendor  merely  on  account  of  the  price  be- 
ing imreasonable  (^) :  and  a  specific  performance 
will  certainly  be  enforced,  if  the  price^  wa«  rea- 
sonable at  the  time  the  contract  was  made,  how 
disproportionable  soever  it  may  afterwards  be- 
comes (b). 

If,  however,  a  man  be  induced  to  give  an  un- 
reasonable price  for  an  estate,  by  the  fraud  (c), 
or  gross  misrepresentation  (rf),  of  the  vendor^  or 
by  an  industrious  concealment  of  a  defect  in  the 


(a)  Hanger  v.  Eyles>  2  Eq. 
Ca.  Abr.  OSQi  Hicks  v. 
Hick3>  PrcG.  Cha.  575  j 
Keenv.  Stukeley,  Gilb.  Eq. 
Rep.  155  i  2  Bro.  P.  C.  3965 
Charles  v.  Andrews,  9  Mod. 
152 j. Lewis  v.  Lord  Lech- 
mere,  10  Mod.  503  5  Savile 
V.  Savile,  1  P.  Wms.  745; 
Adams  V.  Wcare^  1  Bro,  C. 


C.  $67  y.  and  the  ca^es  as  to 
inadequacy  of  price  cited  f^- 
Jra;  and  see  2  Vem.  423. 
.    (b)  Keen  v.  Stukdy,  udi 
sup. 

(c)  See  James  v.  Morgan, 
1  Lev.  111. 

(d)  Buxton  V.  Cooper,  3 
Atk.  383. 

estate 


^I^4^f^  contract^  0^ 

f>rice  is  unreasonable,   because  contracts  are  n<]t  * 
^i^bj^rfQiclly  ^served  by  ^ther  party^}  and  if  an 

IHK«a9Qiia^e  contr|kct  >e  fiot  {^fopn^.  by  ^ 
,  y«ii4«&r  9$??P¥4i^g  to  ti|6  IjQttor,^  in  ev^^  ^^^^P^ 

4||U|ty  ^ai  B^  ^poBE^r^  pfjrfbriftwicie  ^*»  ^eci^  {/)• 

fM^El»idi!ft  «lffi<^  grmiP4  for  9L  9^ 

to  refuse  its  asdstance  to.^  pi^f^ba^i  wliere^tb^ 

<tfl^-»^4fey-»l€.ti9»r.     .       -  '•. 

:Jm  Wm^  V,  Hmm  Cftk^w«v^>  altho^igh  tfafc 

^cBMMr^iAS'wld  by  Mct^ft,  j^4]^p«lyn  disHusi^ 

'Ae  l^  ^wtt^y^on  ^jtrottutof  tHe  inadequate  price 

j^ven  for  the  estate,  viz.  112Qi  a^d  it  wa|S  wort}! 

^  SOQO/;:  bM  tiwna  re^^^iwg^  b^orc^  the  pr^nt  Ciian- . 

cdlofV  :tbfi: :(iie<iree  ^isaa  %i£rintd  ^pon  a  diferent 

groundf  jaad  ilm  iioidship  $&id,  he  ws^  inclined 

to  ny,  ^b  j^isak  by  imctiom  qo  fmvi4f  surprise 

&c.  cannot  be  set  aside  for  mere  inadequacy  of 

vidue*  '  It  waqh)  b«  very  cfifficult,  he  wdy  to  sus* 

isun  sales  BV  auction  if -the  court  would  not  sped* 

(if)  Shirley  V.  Stratton/'  1  Cha.  Ci  9. 

Bro.  a  C.  440.           y     *  te")  ;^  Ves.  Jon.  SO-,  s*e 

(/)-'Sec  the  above  cases,  &  Cbllet  v.  WooBaston,  3  Brd. 

Edwards   V.   Heather,   Sel.  C.  C.  228. 

V  fically 


106  OF  THK   COKSIDERATIOK; 

fically  paform  fhe  agreement.  And  in  i  subse* 
quQit  case  (A)  his  Lordship  expressed  the  sariki 
opinion,  and  referred  to  the  case  of  White  ▼•  Da- 
mon/ 

It  should  seem,  hom^ever,  that  iti  a: 'sate  b)^  pti- 
Tate  contract,  the  court  would  certainly  pay  soifit 
attention  to  the  adequacy  of  the  consid^iralion^l); 

And  if  a  contingent  consideraticm  (at  m  Kfe 
annuity),  be  given  fbr*zn  estate,  and  the  otttfjract 
be  executory,  equity  will  enter  into  the  a^equey 
of  the  connderation  (!)•  '-  - 

Although  a  purchaser  iknot  bound  to  acqu^Mt 
the  vendor  with  any  latent  advantage  in  the  estate 
(/),  yet  a  concealment,  for  the  purpose  of  obtaSiK 
ing  an  estate  at  a  grossly  inadequate  price,  may  tm 
deemed  fraudulent. 

llius  in  the  case  of  Deane  v.  Rastron  (m),  ^a 
agreement  was  made  for  sate  of  land  at  an  halfpeni^ 
per  square  yard.  The  price  was  m  ail  about  SOOi. 
the  teal  value  2000/.    The  purchaser  went  out  to 

(h)  See  7  Ves.  Joa.  35,       (i)  Popv  r.  loot,  7  Bro. 
.Bote.  ,  P.  C.  184;  Monomer  v.  Ca{H 

(t)  See  Ypung  v.  Clerk,    per,  1  Bro.  C.  C.  156;  and 
Free.  Cha.  538;  Barret'  y.   .Jackson  v.  I^ever,  a  Bro.  C. 
.  Gomeserra,  Bunb.  94 ;  Un-    C.  605. 
derwood  v.  Hithcox,  1  Vss.        (/)  See  2Bro.  C/Q.W- 
279-  ..(*»)  1  Anstr.  &L 

an 
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air  attorney,  got  him  to  calculate  the  amount,  an<f 
desired  him  not  to  tell  the  vendor  how  little  it  was; 
then  carried  the  agreement  to  the  vendor,  and  pre- 
yailed  oh  him  to  ^gn  it  immediately.  The  Court 
of  Exchequer  said,  the  desire  of  concealment 
would  be  such  a  fraud  as  to  void  the  trahsSactibn^ 
as  pardes  to  a  contract  are  supposed,  in  equity,  to 
treat  for  what  they  think  a  fair  price. 

Where  ndther  of  the  parties  kildw  the  vadue^tf 
the  estate  at  the  time  the  contract  is  entered  jnttf, 
the  inadequacy  of  the  con^deradon  will  not  be  a 
fcar  to  the  relief.    *  ^ 

Thus  in  a  case  (n)  M^here  a  common  was  to  be 
Inclosed  ;  one  man  having  a  right  of  commOTV 
agreed,  before  the  commissioners  had  made  any 
allotment,  or  saiy  one  could  know  w^at  it  wasf  to 
be,  to  sell  his  allotment  for  80/.  Afterwards  it 
turned  out  to  be  worth  200/.  Sir  Joseph  Jekyll 
said,'  the  contract  ought  to  be  eitforced,  as  no  one 
cbuld  know  wfaatf  the  allotment  would  be;  and  both 
pardes  were  equally  in  the  daik :  but  it  might  be 
different  if  the  circuvutdnces  had  been  known  to  th£ 
plaintjff\ 

But,  whether  an  estate .  is  sold  by  auction,  or 
private  agreement,  equity  will  be  as  vigilant  la 

(n)  Anon.  I  Bro.  C.  C.  15S  3  6  Ves.  Jun.  24,  cited. 

discovering 
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ji^cov^iriog  an  excuse  for  r^fii^mg  to  perform  the 
contract,  where  the  price  18  inad^uatey  as  it  vnX^ 
yh^pe  the  ccmsider^tiQn  is  unreasonable  (o). 

A  cottveyaace  executed  wiU  npt,  bofwever,  l* 
easily  set  aside  on  accQunt  of  the  iiiadequacy  of 
the  €(HisideratiDn  (p)*  Tp  $et  afflde  a  conyeyan<;ey 
^  ^lere  must  be  an  inequatity  sp^stix>ng»  gross^  an4^ 
jnanifesty  that  it  mu$t  be  imposable  to  sitate  it  tx| 
KWHi  of  eoomn^  a^^se,  ^thput  produong  an 
f3|ii(a{|ig|tion  stf:  th?  inoq^ality  pf  it  (^),  The  trutfi 
is,  that  in  settipg  m^  e^ntrActs^  op  account  of 
an  inadequate  consideration^  the  court  prc^eed&qii' 
£mid«  In  ^1  fi[iKJh  c^^se^  ^owever,  the  bM^  ip^^ 
p^gpos^  ineqi^^  in  the  contiaf^t^  otherwisefi^f 
{arty^eUingqum^xbefSHdtqbein  thepofwerc^ 
fh^  party .  b\fy^igr  Unless  actual  unipositicm  'i^ 
{KToved  by  grossinaquaiity,  otlmr  ckqupista)icesaf 

(o)EnMt7v.Was6;5  Ves.  Gwyittie  v.  Beaton,  l  llnai 

Ji^Q.  84^5  8  V^;'Jto.  $0»i  C.  C.  l5  wd  «ce  Stpph«ii$ 

Twining  v.  Morriee,  2  Bi^o.  v.  Bateman,  I  Bro.  C«C.  2Zt 

C.  C.  3263  and  Philips  v.  Floyer  v.  Sherard,  Ambl.  1*  j 

Duke  of  Bucks,  1  Vern.  227.  Heathcote  v.  Paignon,  2  Bro. 

(f)  See  Dews  V.  Brandt,  C.  C.  167,    and  «lie   caSAs 

Sel.  Cha.  C».  )r  y  Spencer  v.  there  cttici  1  and  Spiv^y  v. 

CIwsc,  9. Mod,  2ft.    ...      .  Grlfl^thi*  ^  ft»),  ,C^C.  479. 

(y)  Per  Lord  Thurlow,  in  N. 

/raird 
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ftaiid  will  pass  for  notfaiag,  the  basis  mutt  ht 
gross  inequality  (r)* 

But  a  ctmepoce  obtakidd  for  ^  iiiadei^t* 
consideration,  from  one  not  coiMis^nt  <>f  his  ligh^ 
by  a  pc;r8oa  who  had  notice  of  toch  rights  xrill 
be  B9t  ^Aisy,  althbugh  no  actual  fraud  or  impo^ 
tion  k  prcfred  (^)« 

*  It  itmtt  be  mnarked,  duit  tre  I^ve  tu>  cettaiik 
fwdie  by  wfaiph  the  itiadec|uacy  of  a  consideration 
can  be  ascertained.  Our  law,  ifideed,  hath  in  onfe 
ffisQcM  (?)  adopted  the  nde  of  the  dvU  ia>B7^  by 
.ithidi  no  consideration  for  ait  estaiHi  NKras  dektied 
4axAkiume,  vrbich  exceeded  half  th$  real  Value  xK 
;thr otacv;  and  Lord  Nottteg^iam  wished  the  nde 
>uaxT«rsafty  })cetailed  in  l^gtand  (u). 

If  it  be  agreed,  that  the  priee  of  aft  estate  shall 
ibe  fixed  by. adnrd  person,  aftiisiich  person  ac- 
Wdingly  name  the  sum  to  be  paid  for  the  estate, 
equity  will  cfottipd  a  performance  in  specie ;  but 
jf  the  refeiw  do  jdot  act  fairly,  or  the  valuation  be 


(r)  Per  Lord  Thurlow,  in 
'  OaflSide  f :  Ishcrwood,  3  Bro. 
C.  C.  558  j  and  ice  Moth  v. 

Attwood,  5  Vtl.  Jutii  Sl5  ; 
4£aEsrf  v.  Wftci*  ^  Ves.  Jun. 

846;  and  Low.v.  B^re^Mrd^ 

a  Voii  J9n.  IMT. 


(5)  Elians  V.  LlttQll)rn»  2 
.firo.  C.C  J50.  ^ 

(0    ^T<£e  Duke,   177  J  el 
wjf^d,  Ch.'  15. 

(«)  Sec  Nott  tk  HiH/  2 
Cha.  Ca.  120  J  1  TrcH.  Eq. 
1 19;  GtiA^l  de  Jure  Be^IU  tk: 
Pacis,  1.  2.  c.  12.  s.  12. 

not 
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f^pt. carefully  made^ .  esecution  of  the  contract  v^ 
hot  be  compelled ;  especially  if  there  be  any  othe;|r 
ground  upQQ  which  the  cpurt  can  fasten,  as  a 
bar  to  its  aid  (a?).  ''      - 

;  By  the  civil  laW)  also,  a  price  viras  considered 
jsufficiently  cqtain,  if  it  was  to  be  fixed  by  a  per- 
son named,  and  such  person  accordingly  fixed  the 
6um :  but  it  ai^>ears  by  the  insdttjtes  (i/%  ^  Inter 
veteres  satis  abundeque  hoc  dubitatur^  constaretne 
,v^itiOj  an  noru^* 

A  vendee,  bang  equitable  owner  of  the  estate 
irom  the  time  of  the  agreanent  to  purchase  i& 
miist  bear  any  loss  which  may  happen  to  ^  es> 
late  between  the  agreanent  and  the  conveyance; 
and  will  be  en^tled  to  any  benefit  which  may  ac- 
crue to  the  estate  in  the  interim  (z). 

Nevertheless  this  doctrine,  however  it  may  seem 
to  flow  from  the  rules  mendoned  in  die  preceding 
chapter,  has  never  been  decided  till  lately. 

For  in  Stent  v.  Baily  (a),  the  Master  of  t^e  Rolls 
said,  **  If  J  should  buy  an  house,  and  before  such 
time  as  by  the  articles  I  am  to  pay  for  the  same, 

{x)  Emery  v.  Wase,  5  Vcs.  viie  Vin.  674. 
Jan.  jB46|  S  Ves.  Jan.  605.  (2)  Set  2  Pow.  on  Cod^  , 

,     (y)  3.    24.    X,     For  the  tracts,^.  '        .       ^         > 
casd  srittzig  out  of  this  rale,        (a)  2  P.  Wms.  220*       * 
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the  ^housie*  be  burnt  down  by  casualty  of  fire,  I 
Aall  not  in  equity  be  bound  for  the  house.'^ 

So  upon  a  sale  of  a  leasehold  for  Kves  (£),  pre^ 
yiously.  to  the  conveyance,  one  of  the  lives  dropt ; 
and  although.  Lord  Keeper  Wright  decreed  a  spe- 
cific perfonnance,  yet  the  report  states,  that  his 
I;(ddship  seeme4  to  think,  that  if  all  the  Uves  had 
been  dfop^  before  the  conveyance^  it  might  have* 
been.  aiK^thier  consideration;  for  that  the  .money 
iji^as  tp  be  jaid  for  the  conveyance,  and  no  estate 
being  left,,  there  could  be  no  conveyance 
\ .  The  case  of  Ca^  v.  Rudele,  as  it  is  reported, 
in  Vernon  (c),  is  an  authority  against  the  dictum  of 
the  Master  of  the  B^ofls,  hi  Stfent  v.  Baily ;  but  it 
appegrs  (d)j  Uut  the  case  is  mistated  in  Vernon, 
and  that  the  decree  was  'founded  ojx  a  good  title 
haying  bee^  cphVeyed.' ' 

.  In  a  late  case  (^),  however,  where  A.  had  con* 
tracted  Jhr  the  purchase  of  some  hous^  whicl^ 
were  buriied  down  before  the  conveyance, 
the  loss  was  holden  to  fall  upon  him,  although 
the  houses  were  insuried  at  the  time  of  the  agree- 
ment for  $4^^  2^<i  the  vendor  permitted  the  in^* 

'(*)  White  ▼.  Ntttt,  *  P.  (e)  Paine  v.  Mellcr,  6  Vc«. 

Vnxs.GZ.  Jun.  349  j  ^nd  see  Poole  v. 

(c)2V(?m.  280.  Sbergold^  2Bro.  C.  C.  113. 
.  ^rf)jScelBra.C.C,jl^7#N, 

siiraiwfe 
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surittice  to  expitt  WShont  giving  hoti&fe  t&  flW  vfiA- 
dor ;  Lord  Eldon  beJng  ef  opihimii  that  liO  s^i^ 
objection  could  be  founded  on  the  tatre  ^dSett  of 
theaccideilt  j  becitiSe,  as  the  party  fef  tii6  tonfl-act 
became  in  equity  the  ox#her  el  the  t>reniise&)  tltey 
were  his  to  all  intuits  and  purposes  (6). 

His  lordship's  ded^cMnt  exactly  iciccdrds  iK^iii 
the  doctrine  of  the  civil  law*  Indeed  it  is^  te^ 
markable,  that  thk  v^  case  Is  put  in  ^  iM&i 
ftttes  (/).  **  Cum  atUefn  emptio  it  i^^kdititj^ 
contracta  sitj  pentulum  rei  vendiOt  staAm  dd 
emptorem  pertinet^  tametsi  ad  hue  ea  res  e^ptori 

(/)  3.24.^3.  . 

■ » 

(6)  in  fhe  2d  vol.  of  Coll.  of  Decis,  p*  56,  are  the  two 
following  cases : — ^The  peril  of  a  house  sold,  and  thereafter 
6urtit>  wafi  found  to  be  the  'buyer's,  though  the  di^dition 
bor^  a&  obligement  to  put  the  bi:7er  in  possesitea,  because 
the  buyer  did  voluntarily  take  povession.md  cefifuili  Ibe 
houa^  and  likewise  was  infefl  before^ the  btirnii|g.  Hunter 
V.  WDsons. — ^A  hquse  bought  wasi  burnt.  The  Lords  foundi^ 
that  the  property  being  transferred  to  the  buyer,  by  his  being 
infeft,  and  the  keys  beifig  offered  to  him,  the  accidental  toss 
must  follow  the  buyer,  although  there  was  a  part  of  the 
price  unpaid,  there  being  a  difference  about  it,  which  was 
referred  to  some  friends  to  be  determined,  and  whicTi  thejr 
had  not.  done  ^hen  the  burning  happened.  Atchhon  v. 
Dickson.  ' 

tradita 
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ttadita  nm  sit.  Itaqut  si-^aut  cedes  tdtcxfy  vel 
aliqua  ex  partCy  incendib  consumptd  Juerint--^ 
empteris  damnum  est  ctti  necesse  esi^  licet  rem 
Ttonjiierit  Tiattusy  pretium  solvere.*' 

It  is  hiardly  necess^  to  remark,  that  although 
the  court  will  enforce  a  specific  performance.  Hot* 
withstanding  the  estate  is  destroyed,  yet  this  will 
not  be  done,  unless  the  title  be  good,  or  the  pur- 
chaser has,  previously  to  the  accijient,  waved  any 
objections  to  it. 

The  case  of  Paine  V.  Meller,may  be  considered 
as  having  also  settled,  that  a  pvu'chaser  would  be 
entitled  to  any  benefit  accruing  to  the  estate  after 
the  agreement,  and  before  the  conveyance;  for 
Lord  £ld<m  said,  *♦  If-  a  man  had  signed  a  con- 
tract for  a  house  upon  that  land,  which  is  now 
approprbted  to  the  London  Docks,  and  that 
house  was  burnt,  it 'would  be  impossible  to  say 
to  the  purchaser,  willing  to  takp  the  land  without 
the  houte,  because  muth  more'  valuable  on  ac« 
count  of  this  project,  that  he  should  not  have 
it/'.      :  -*■■'••'    '^ 

This  also  appears  to  have  been  admitted  in  a 
case  (g-),- where  A.  contracted  for  the  purchase  of  a 
reversion,  and  afterwards  the  livcfs  dropped  before 

(g)  Spurrier  v.  Hapoock,  4  Vcs:  Juh;  667. 

I  the 
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the  contract  ,vas  carried  into  execution;  fbi^ 
although  the  court  did  not  decree  a  speciiic  per^ 
ibnnance,  they  proceed  entirely  on  the  la^ess, 
and  trifling  conduct  of  the.  purchaser,  and  never 
eren  hinted  that  the  contract  should  not  be  per* 
formed .  on  account  of  the  lives  bavipg  droj^;>ed* 

Indeed  this  point  flows'from  the  cfectnon  in  Paine 
V.  Meller ;  and  it  was  thexrule  of  the  dyil  law, 
that  the  purchaser  should  benefit  by  any  aecre* 
tion  to  the  estate  before  the  conveyance:  nam 
et  commodzim  ejus  esse  debet  ojqus  peri^uhim 
est(Ji). 

If  a  purchaser  agreie  to  give  a  contingent  coxk^ 
sideration  for  an  estate,  as  an  annui^  £f^  the  life^ 
of  the  vendor,  and  a  payment  of  the  ;^u;ty  be- 
come due,'  and  he  neglect  to  make  or  tender  ity 
and  then  the  vendor  die  before  the  conveyance  is 
^  executed,  the  purchaser  will  not  be  entitled  to  a 
spedfic  performance. 

Thus  in  Pope  v.  Root(0,  -*..  had  contracted 
with  B.  for  the  sale  of  an  estate  to  hini,  in  con-^ 
sideration  of  a  life  annuity,  and  the  conipletion 
of  the^^eement  was  delayed  by  the  iltoess  of  a 
mortgagee',  who  was  to  have  been  psad  oflF.    Two^ 
iiays  after  the  time  mentioned  for  completing  the 

{h)  tost,  vln  sup.  (i)  7  Bro,  P.  C,  lS4i 

purchase^ 
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purch^tee,  A.  met  with  an  accident,   and  died 
"within   a   few  days.      And    Lord    Chancellor 
Bathurst  dismissed  the  bill  for  a  specific  per-' 
fonnance,  and  the  decree  was  afHrmed  in  Doto.. 
Proc^  (k)^    By  the  terms  of  the  contract,  the  fir:3t  , 
payment  of  the  annuity  became  due  previously 
to  the  death  of  A.  but  it  was  hot  paid  or  ten- 
dered, and  upon  that  ground  only  can  the  deci- 
sion be  considered  as  an  authority. 

For  in  a  subsequent  case  (/),  where  A.  c(m« 
tracted  to  sell  an  estate  to  B.  for  200/.  and  90 1. 
a  year  annuity ;  and  two  days  after  the  contract 
was  reduced  into  writing,  A  was  found  drowned; 
the  Lord  Chancellor  directed  an  enquiry  as  to 
the  value  of  an  annuity  for  the  life  of  A.  in  order 
to  introduce  the  question,  whether  an  estate  being 
disposed  of  for  an  annuity,  which  is  a  contingency, 
the  contract  should  fall  to  the  groxmd,  if  no  pay- 
ment'  of  the  annuity  shall  be  made.  His  lord- 
ship said,  he  thought,  if  the  price  ware  £iir,  the 
contract  ought  not  to  be  cut  down,  merely  because 


(k)    Some  have   tboaghl  appear^  tkat  any  inadequacy 

that  the  inadequacy  of  the  was  actually  proved, 

consideration  influenced  this  (/)  IVIortixDcr  r.    Capper, 

decision.  See  2  Pow.  on  Coa«  I  Bro.  C.  C.  156. 
tracts,  7Q  3   but  it  does  not 

1.2  the 
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the  annuity,  which  was  a  conting^it  payment^ 
never  became  payable. 

The  parties  in  the  above  cause  were  so  well 
satisfied  with  the  opinion  of  the  court,  that  they 
never  brought  it  back  for  further  directions  (m). 

So  in  a  later  ca8e(n)  (7),  where  A.  sold  an  estate 
by  auction  in  cori^deration  of  a  life  annuity,  the 

(m)  See  3  Bro.  C.  C,  6Q9.         (n)  Jackflon  v.  Lever/3  Bra 

C.  C.  605. 

first 


(7)  In  this  case  the  annuity  was  to  be  secured  on  the  estates, 
and  as  a  further  security^  the  purchaser  was  to  give  good 
and  sufficient  landed  security  to  the  satisfaction  of  the 
vendor's  counsel ',  and  on  the  authority  of  Crcxsley  v.  Ark- 
wright^  2  Term  Rep.  603,  it  was  contended^  that  the  agree* 
snent  ought  to  have  been  ^  memoraUsed,  as  the  security  given 
might  not  be  within  the  exception^  of  the  Annuity  Act 
(17  Geo.  III.  c.  26.) 

The  case  of  Crosley  v.  Arkwright^  which  was  decided  by 
.  Buller  and  Grose^  Justices,  determined,  that  where  goods  are 
sold  in  consideration  of  a  sum  of  money,  and  of  an  annuity, 
a  memorial  of  the  annuity  ought  to  be  enrolled. 

This  decision  seems  to  have  been  made  without  sufBciently 
adverting  to  the  intended  operation  of  the  Annuity  Act, 
which  was  to  provide  against  the  penttcious  practice  of  rms- 
ivg  moiiey  hy  the  sale  of  life  annuiiies.  The  enacting  part, 
indeed,  is  general }  but  it  seems  to  be  admitted,  that  where 
the  not  restraining  tlie  generality  of  the  enacting  clause  will 
be  attended  with  inconvenience,  the  preamble  shall  restrain. 

Besides, 
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first  payment  to  be  made  on  the  25th  of  Decem- 
ber 1787;  but  in  case  he  should  die'  before  the 

29th 


Besides^  the  statute  requires^  that  the  consideration  shall  be 
in  money  only^  and  although  it  afterward*  mentions  notes, 
yet  they  are  considered  as  money. 

:  In  Crespigny  v.  Wittenoom^  4  Term  Rep.  JQO,  an  an-> 
omty  granted  in  consideeation.  of  the  gnmtee  giving  up  his 
business  to  the  grantor,  .was  hold^o  not  to  be  Within  the  Act« 
Lord  Kenyon,  in.  speaking  of  annuities  granted  in  considera- 
tion of  money>  or  of  notes,  said^  ''  In  both  these  cases  the 
aanattj  iS'  granted  in  consideration  of  someiMng  paid  to  the 
grantor,  and  no  dedsiok  has  extended  the  provision  of  the 
first  dqu$e  jbeyond  those  two  cases"  AndBuller  and  Grose, 
Justices,  were  of  the  same  opinicm^  and  never  even  mentioned 
their  former  decision. 

Again,  in.  Hutton  v.  Lewis,  5  Term  Rep.  63Q,  it  was 
sAyadgtd,  that  an  annuity  granted  in  consideration  of  the 
grantee  xesignipg  his  sitnsltidn  as  master  of  an  academy  in 
hvova  of  the  grantor,  and  grsinting  a  lease  ef  the  academy, 
and)  assigning  the  fumitsini^.&c.  was  not  within  the  Act, 
althoiigh  the  grantee,  at  the  time  of  the  grant,  agreed  to  lend 
the  grantor  a  sum  of  money  at  interest,  if  he  could  not  pay 
for  the  furniture,  &c.  In  this  case  Lord  Ktnytm  and  Grose, 
Justices,  were  clearly  of  opinion,  that  the  Act  oriy  extended 
to  money  considerations,       v 

In  neither  of  the  two  forcjgoiog  cases  was  (he  ca^  of 
Crosley  v.  Arkwright  mentioned  5  but  the  principles  esta- 
blished by  those  cases  clearly  over-iiiled  the  decision  in  this 
case,  and  restoipd  the  true  construction  of  the  Act.    Per- 

l  3  haps, 


118  or   THE   CONSIDERATlbNt 

e9th  of  September  1787»  the  contract  should  b? 
void.     A,  died  on  tie  Ist  of  Fel^ruary  1788,afteF; 
a  sudden  and  short  illness  of  only  two  4ays ;  and 
ovnng  to  some  delays,  tlje  (:onyey^ces  were  not 

executed. 


)i|ips,  howefer^  it  mtj  be  said,  that  the  c^se  of  Ct«telef  v. 
Aikwright  is  distinguishable  ffpn^  the  other  a^sti,  because  d 
sum  of  mooey  m^  paid  by  the  graator  i  fyjit  Ais  vejj  cir^f 
ounstaoce  affords  an  additional  tpeuo^  why  the  st^tut&shofuld 
not  ^tend  lo  such  a  cs|se.  It  ii^  indeed^  jqst  the revtrseof 
what  the  legislature  intended  to  guard  against.  fdsteMi  of 
the^  grantor  raising  moneif  by  the  sfde  of  a  li|e  annuity^  he 
actually  paid  a  sum  qf  wunujf,  besides  the  annuity  mr^oh  he 
granted;  Ip  no  light  can  such  an  4mnuity  be  poosidbred 
within  the  Actj  as  it  is  expressly  declared,  that  if  taxy  pait 
of  the  consideration  is  in  goods^  th^  annuity  shall  be  vmd. 

Although  in  Jackapn  v.  Lever,  a  specific  perfprmanoe  was 
decreed^  which  v^%$  deciding  that  a memoriiil  w^  i\pt  neces- 
sary, yet  tl^  sterns  to  hpye  prodeede4  from  the  contract 
being  mere)y  an  agreem^t  fomo  annuity.  If  th§  case  qf 
Crosley  v.  Arkwright,  be  not  law,  it  would  seem  to  follow^ 
that  in  Jackson  v.  !l>v^>  theamiuity  would  not  have  bcea. 
within  the  Aet^  had  it  even  been  actually  grantefl  apd  »• 
'cured  dn  leasehdds. 

How  can  the  gnmtor  be  s^d  ^  be  raiding  xnoney  by  the 
sale  of  a  life  annuity^  when  he  merely  obtains  an  estate  for 
U  ?  The  argument  in  ftvour  of  thia  doctrine  is,  that  the 
grantor  obUuns  xnon^'s*-Worth  for  his  annuity,  but  as  wel|. 
t)^e  wovfl9  M  tlie  spirit  of  the  Apt  clearly  exclude  such  a|^ 
•  ,  interpret^tiqa 
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executed*  The  quarts  paym^  dde  at  Christ- 
mas  vn^  tendered  to  the  vendor's  agent  by  the 
purchaser,  a  few  days  after  it  became  due ;  bat  thb  . 
9gent  declined  t^dvaig  k,  sayings  thai  ^  eon- 
vepsw^  would  be  aoi)ii  complited^  md  i&at  k 
<tras  not  neces^uy  foc^  the  {nbdia^^-td  make  sudi 
payment  in  die  mean ititne*  Qnxtik  fifst  hearing, 
)Lor4  Tfanrlow  said,  he  did  not  see  that  if  an  an- 
liuity  vm  contracted  for,  why  thfe  ccmidetalSdh 
i^uld  not  be  pai4  It  tras^  lie  stfd,  o|>j^cled, 
^hat  tfa«  c6i|tia«t  coHld  ti^t  1^  earned  inu>  ex^^^lik^ 
fngdb  et  formaip  ;md  ih^  h^id  great  weight  Whete 
thei^  Ua4  beea  wypiftMmi  Ws  tord^p^oftef* 
wsrd&>kiad6 Juaddcme  1^ aspedfie  ^rfontiance^ 
on  payn^ent  of  the  ^ti&nH  of  tjiei  auindty/the  coA^ 
pideration  for  the  {HtfcfaAse^f^.ih^  e^a^, 

Jim  ami  of  Paine  t«  M^tter^  %lso  bea^  on  this 
fdfytf  hMt  EUbt),  m  ideiming  judgm^t,  said, 
that  a»ti>  ^  ixamtfCfom^  and  all  osiers,  the 
«rue  aiJN^Ar  ^  bi^en  ghreia }  il^^^  the  p£Ht)^has 


Jntotj^U^hmrf  il«  Tiie  Ip|^bfc|tQ«e  lookod  at  moq^  cob* 
vider^timis  only/  aad  •  p^ffvi]^-^  (nanied  agpinst.  njmcy'f- 

,  worth  being  deeoiad  ^  consideration  within  the  Actt  Upon 
the  whole  it  is  submitted  to  the  learned  reader,  that  any  an* 
imhy%07rdjfiie  grafted  ^''a»y'o<W  than  a  mon^  cansOerm 
ation,  is  not  within  the' Att.      '     ' '      . 

?  ;  14?  the 
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the  thing  h6  bought^;  though  no  payment  may 
have  ieen  made\  Tor  -he  bought  subject  to  c<»i- 
tmgericy(d),  ,:.:.    ;  :1   • 

:  UpondievrfKiIeit;5eem8;  ;that  if  no  paym^ 
of  the  aimmty;has  become  dae»  or  if  a  payment 
has  become.jdue^  JoiA^u^  beat  made  or  tendered, 
a  specific  .performance  .will  be  enforced. 

These  disci^ns  dfe-lnot ' irifringe  upon  that  of 
thetJHouaCjof  irfjrds,  in  Pope  v.  Root,  and  reduce 
the. rules. 0)1  this  subject  to  an  equitable  and  uni- 
fo^ofn  standard  y  for  th^omty  case  in  which  a  pur- 
ichaser. cannot. requite  the. asiistahee  of y  equity,  is 
whigre  I^  has  by  jach<^  forfeited  hisi  light  to  its 
^aid,  iwnd^^  where  sr  payment  becaote  du^  and 
be  n^ectfed  to  pay  or  tender  it  ^       r.  :.  / 

These  cases  su^fgt  jtw0:,observations ;  ; 
,•    ir,  .That  in  a^eemeaits  fot  the  purchase  of 
hou^e^  some  prcK^^aioi3Lfihould.b^  made  for  their 
iiKUffgit!^,  undl  jthe  9(Ha[9l!e^bn  of  the  conoacL 

;  %  r-TI»at  in  aipreerpatrf  jfor .  pbtebbse^  where  the 
consideration  is  an  annuity  for  the  life  of  the 
vendor.  It  should  be  expressly  declared,  that  the 
death  dF  tbe'v^ndoTyiprevibusly  tothe  com^edon 
of  the  cbhtiiict,  ^tnWtjiterin  eiid  td  it/although 

(o)  And  sp^  9n  obseiya"  .  v..TreCQ<hic>,  I  Smirti'u  Rep, 
iio»  by  his  lordihip,  in  Coles    233t  /,     . 

•  pftymwt 
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a  payment  of  die  annuity  shall  not  have  become 
due,  or  having  become  due,  shall  not  have  been 
made  or  tendered ;  but  that  on  tfie  contrary,  the 
purchaser  shall  be. entitled  to  a  conveyance,  oa 
payment  of  the  annuity  up  to  the  death  of  the 
vendor.  ^  ^ 


1    .  •  i: 


CHAP- 


.  C   iM  3 


CHAPTER  VI. 

or  T«B  PARTIAL  EXECUTION  OF  A  CONTKACT^ 
WHERE  A  VENDOR  HAS  NOT  THE  INTEREST 
HE  PRETEN0ED  TO  SELJ. ;  AND  OF  DEFECT^ 
IN  THE  QUAUTY  AND  QUANTITY  OF  TH^? 
ESTATE, 

\t  HEais  a  person  sells  an  interest,  and  it  appean 
that  the  interest  which  he  pretended  to  sell  waa 
not  the  tnie  one }  as  for  ezample,  if  it  was  for  a 
less  number  of  years  than  he  had  contracted  to 
selly  the  piuxhaser  ipay  consider  the  contract  at 
an  ^d,  and  bring  an  action  for  money  had  and 
received,  to  recover  any  sum  pf  money  which  h? 
may  have  paid  in  part  performance  of  the  agree* 
ment  for  the  sale:  and  the  ve^or  offering  to  make 
an  allowance />ro  tanto  will  make  no  difference;  it 
is  sufficient  for  the  plaintiff  to  say,  it  is  not  the 
interest  which  I  agreed  to  purchase  (a). 

(a)  Farrer  ▼.  Nightingale    ig2;  Thomson  v.  Miles^   I 
2  Esp.  Ca.  639 }    and  see    Esp.  Ca.  ISii 
Heamv.  Tomlli^  Peake*s  Ca. 

But, 
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Biit^  tiocwitfastandbg  tbe  vmi^ 
interest  to  what  he  pretended  to  sell,  eqiiky  vitt 
in  wiaie  OMI  ooii4)d  thepttithaser  tqi  buy  it 

Thu%  9hlm]|;b  the  yendor  may  not  be  entitled 
to  the  estate  for  the  nninber  of  years  he  tdntracu 
ed  to  sell;  ycc^  if  tfe  defioence  were  not  gtea^ 
equity  would,  certainly  desree  a  perfbnnance  of 
die  contraibtat a pvoportionMs prices 

So  where  an  estate  is  sold  byf^aoctioD^  or  befi3ra 
a  master^  in  lotSy  and  the  vtedor  has  not  atide ta . 
all  the  lots  sold,  equi^  wijBl  con^  the  purchaser 
to  take  dbe  lots  to  which  a  title  :can  be  made^  if 
diey  are  Hot  complicated  with  die  res^}  and  will 
allow  hun  a  coix^pansation  jEirb  tanto* 

Thus  iu  i\)ole  v.  Shei^old  (£),  a  man  became 
the  purdMMT  of  aev6rd  kca  of  an  esta^  to  two 
of  whi^h  no  title  could  be  made«  And  upon  die 
master's  rqKirt^  LordKenyon  said,  he  must  take  it. 
jEbr  granted,  t^  two  lots  were  not  00  comjdicated 
with  th^  othisr%  ^  to  endde  the  p^rchasar  to  re^ 
sist  the  whole*  And  therefor^  decreed  a  spediic 
|ietformance  prg  tarUo. 

But  if  a  title  cannot  be  made  to  a  lot  which  is 
fon^cated  with,  the  rest^  the  purchaser  wUl  noe 

_  4jf )  2  B«p.  C.  C.  us. 

be 
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far  compelled  to  accept,  tbe  lots  ^  to  which  a  title 
an  be  made.    "••'-•..     (,.  -i :.. .        « 

Thus  in  Poole  v:  Sfaesrgoldy^l;otd  ILmjon  said, 
if  a  pufdiase  waacniade  6f  a  jiutnfibn4iott^  in  one 
ht^zaifBTXtiiSy&Q.  in  othar8^and:itt>ititle:conld  be 
mad^  to  the  lot  contasohg  olie  m^tifiton-house,  it 
WDold  be  a  gimuid  toxssdnd  tte  :^o3ejcontr^ 

His  lordship  .8ea»:;afterwaods  to: hare  gonie 
a  stqy  finther,  a&d;tbIliaYe  been  of  opinion,*  diat 
CQch  a.  cont7act:cm^  Jk>t'  a  .an^  icase  to  be 
tfij^oadagain^a'paydlasei;/  ^  j  J  '  .. 
..  ^or.sittn^  in  aicimrt  of  la\v:(?:)  he' held;.. that 
the  pitrfonnance  cf  ^  contract  f^r  thesale  of  some 
houses  ought  not. to  be  compdle^  as  atidecoakl 
not  be  made  tOe  al^  the  Rouses  bought;  wand  this, 
noCw]thstandiiig.:the)6i«e2e  sold  m  s^oi^te.  kits: 
He  said,  when  a  party  purchases,  sewral  .lots  of 
this  description  at^mianction,  it  must  he  takenas 
in«ndre  contract;  that  is,  that. the  aevetal  lots  are 
purchased  withai:iew  of  maleingv.them  a  joint 
concem.'  The  seller  theisfore' shall  :ndt,  in  case 
of  any  defect  in  his  title  to  one  part,  be  allowed 
to  abandpn  that  part  at  his  pleasure,  and  to  hold 
,  the  purctiaser  to  his  bargaiafor the^residue*.  Froni 

(c)  Chambers^.  Griffith  l  Esg»Ca«  149. 

such 
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4Buch  a  docfirine  nmch  mjiistice  ni%ht  result^  as  the 
part  to  which  a  seller  could  not  make  a  dtle,  might 
be  so  circumstanced,  that  without  k  the  odiet* 
parts  would  be  of  litde,  periiajps  of  no  value }  or 
it  might  leave  it  in  the  power  of  die  seller,  or  smy 
dther  person  who  might  come  to  the  possession  of 
such  part,  to  deprive  the  purchinser  of  eV^  ^egr^e 
of  enjoyment  or  beneficial  use  of  that  part  which 
he  had  purchased. 

He  added,  that  a  case  undar  circun^tances  pre- 
cisely amihr  to  the  present,  had  been  dedded  be- 
fore him,  when  Master  of  the  Rolls.  Iliat,  on 
that  case  coming  he(ore .  him,  he  had  found  that 
his  predecessor  there.  Sir  Thomas  Sewell,  had 
ruled  contcary  to  die  doctrine  he  was  now  ddlvefr* 
ing  \  but  that  he  at  the  Rolls  had  over-ruled  Si^ 
Thomas  Sewell's  determihadon,  witir  the  general 
approbation  of  the  bar. 

And  the  Court  of  Exchequer  appear  to  have 
been  of  the  same  opinion  as  Lord  Kenyon.  For 
in  a  case  (d)  where  a  person  purchased  several 
Jots  of  aii  estate  sold  under  a  decree  of  the  court, 
and  the  biddings  were  afterwards  opened  as  to 
one  lot ;  the  court  were  of  opinion,  that  he  had 
'  an  option  to  open  die  biddings  as  to  the  rest  of 
the  lots. 

(d)  Boyer  v.  Black  well,  3  Anstr.  657. 

In- 
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la  a  late  case  (e%  ia  vUch  moitof  the  zvako* 
rities  on  this  head  ime  dted^  the  caaea  of  Cham- 
-bers  v«  Grffiitha^  and  Boyer  r.  BbuJ^weH^  w&t 
notnodced;  but  I  learn  that  Lord  Eldon  cince 
meHtiotied  from  the  b^nch,  that  he  had  met\idth 
the  case  of  Chambers  T.  Griffiths}  and  he  desiihed 
it  to  be  understood^  that  he  was  not  of  the  same 
ppini^n  as  Lord  Kenyoa^ 

The  rules  laid  down  in  Poole  v.  Shetg^d,  must 
therdbre  sdil  be  iconsidered  the  laivof  the  court. 

It  is  indeed  remarkable^  that  in  Chambers  v^ 
Griffiths,  hotd  Kenyon  should  hacve  overlooked 
his  decision  in  Foole  r.  Shergold ;  mote  especially 
as  it  obviated  the  objecdons  which  he  made  to  a 
partial  execudon  of  a  contract  for  purchase  of 
several  lots  of  an  estate* 

It  is  very  dear  from  the  report  of  Chambers  v« 
Griffiths,  that  Lord  Kenyon  inten^d  the  doctrine 
there  laid  down,  to  apply  as  well  to  an  action  hi  a 
?ourt  of  law,  as  to  a  suit  iii  a  court  of  equity. 
Lord  Eldon,  in  dissenting  from  this  case,  must 
however,  it  is  conceived,  be  understood  only  to 
mean,  that  equity  may  partially  execute  such  a 
contract;  because,  unless  under  very  particulsfir 
circumstances,  a  purchase  of  several  lots  of  an 

(«)  Drewe  v.  Hanson,  6  Ves,  Jan.  676i 

estate;^ 
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estate^  must  ^  laKw  be  deemed  an.  entire  contisiec ; 
and  at  hiv  neither  a  vendor  can,  on  an  entire  C0n- 
tn^t^  recotter  part  of  the  puichase-money^  where 
he  cannot  make  a  title  to  the  whole  ^mxe  add; 
nor  would  a  purchaser  be  siifiered  in  a  court  of 
law  to  say,  that  he  would  retain  all  of  which  the: 
tkle  was  goodf  and  vacs^  the  contract  as^to  the 
rest :  such  questiras  b^g  fiubjeqts  only  for  a 
court  of  ecjuity  (/> 

Where  an  estate  is  sold  in  one  lot,  either  by 
private  contract^  or  public  S24et  and  the  vendor 
haa  not  &  title  to  the  whole  estate;  yet  if  the  part 
to  which  he  has  a  tide  was  the  principal  object  of 
the  purchaser,  equity  will  compel  him  to  take  it  it  > 
a  proportipnate  price. 

Thus  in  a  case  (g-)  before  jSir  Thomas  Sewdl, 
a  man  who  had  contracted  for  the  purchase  of  a 
house  and  wharf,  was   compelled  to  take   the. 
house,  although  he  could  not  obtain  the  wharf}  . 
as  it  appeared  that  the  bouse  was  the  principal 
object  of  his  contract. 

And  in  the  late  case  of  Drewe  v*  Hanson  (A), 
which  arose  upon  the  sale  of  an  estate,  togethei: 

(/)  Jobttton  V*  Johnson^    7  Ves.  Jon.  270,  cited. 

3  Bos.  &  Pall.  162.  (A)6Vcs.  Jun.(5jF5. 

(j)-See  6Vcs.  Jun.  67s  5 

with 
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with  the  Valuable  torn  aftd  hay  tythes  of  the  vAi^e, 
parish,  it  appeared,  that  the  principal  object  of 
the  purchaser  was  the  com  tythe,  and  that  half 
the  hay  tythe  belonged  to  the  vicar,  and  the  other 
half  was  commuted  foi*  by  a  payment  of  2  /•  pet 
annum,  the  nature  of  which  did  not  appear. 
Upon  the  facts,  as  they  then  appeared.  Lord 
£ldon  Would  ^ot  give  judgment,  but  he  seemed 
clearly  of  opinion,  that  the'  hay  tydie,  if  not  of 
gtieat  extent^  or  of  such  a  nature  as  to  prejudice 
die  cdm  tythe,  was  a  subject  for  compensation : 
but  otherwise  not,  as  the  purchaser  would  not  get 
the  thing  which  was  the  principal  object  of  his 
contract* 

It  appears,  however,  from  the  last  case,  that 
although  the  purchaser  can  obtain  what  was  die 
[Mindpal  object  of  his  contract,  yet  he  will  not  be 
compelled  to  take  it,  if  the  part  which  he  cannot 
obtain  is  likely  to  injure  it. 

If  a  purchaser,  with  notice  of  a  defect  in .  the 
dde  to  a  part  of  the  estate  which  is  complicated 
with  the  rest,  or  which  is  the  principal  object  of 
hfe  contract,  take  possession  of  the  estate,  and  pre- 
vent the  vendor  making  a  title,  he  will  be  com- 
pelled to  perform  the  contract,  notwithstanding 
that  he  insisted  upon  the  objection  at  the  rime  he 

entered. 
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CRl^ed  (i).  A  deduction  firom  the  price  will 
however  be  allowed  him,  although  the  situation 
of  the  land  will  not  perhaps  be  taken  into  conside- 

A  purchaser  will  not  be  compelled  to  take  an 
undivided  part  of  the  estate  contracted  for. 

Therefore  if  a  man  contract  with  tenantsin  conv 
mon,  for  the  purchase  of  their  estate,  and  one  of 
them  die,  the  survivors  cannot  compel  the  pur* 
chaser  to  take  their  shares,  unless  he  can  obtain 
the  sbare  of  the  deceased.  .  But  the  purchaser  may 
coxKipel  the  survivors  to  convey  thw. shares,  al- 
though the  contract  cannot  be^  executed  against 
the  heir  of  the  deceased  (A). 

Nor 'will'  a  purchaser  be  compelled  to  take  a 
leasehold  (9)  or  copyhold  (/)  estate,  witerehe  ha^ 
:cpmi;w3»d/iwa.fre^old(9).      . 

<i)  See  Calcraft  v.  Roe-  1  V^.  Jun.^26)  ^ndTwj- 

1)uck,  1  Ves.  Jun.  22(5.    *  "  '  ;ning  v.  Mop^is,  2  Bro!  C.  C. 

(i)    Attorney-General   v.  316  j  and  Sir  Harry  Hicks  v. 

.  Gower,  l  Yd.  218.  PhiUp^,  JPrec.  Cha.  675. 

(Z)  See  4Bro.  C.  C.  497;  '/'  "          '.               ^ 

•          ''  •           ■     But 


.  (S)  Alth<mgh  a  purchaser  cannot  be  compelled  to  take  ah 
estat*?'  held  for  a  term  of  years,  however  long  It  may  be, 
where  lie  has  contracted  for  la,  fee,  y^t  a  wliring  'purchaser 
nay  safely  accept  it^  and  by  the  following  means  may  gsffn 

k'  the 
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But  if  an  estate  is  sol4  as  copyhold^  and  repm^ 
sented  as  equal  in  value  to  freehold^  it  seems  the 
vendOT  will  be  compelled  to  perform  the  ccHitract, 
although  the  estate  prove  to  be  actually  frefr- 
hold  (rn)^ 

(m)  Twining  v.  Morris,  2  Bro.  C.  C.  3l6. 


the  fee.  Tn  the  first  place,  the  term  sfhould  be  assigned  to  a 
trustee,  then  a  feoffment  of  the'  lands  should  be  executodi 
and  after  the  fepfiment,  the  trustee  to  whom  the  term  is  as- 
•igned,  should  dedare  that  he  will  st^nd  possessed  of  the  lands 
during  the  term,  in  trast  to  attend  the  inheritance  according 
to  the  uses  created  by  the  feofimeot.  TUs  mode  will  giv9 
the  purchaser  a  good  title  f^goinstall  persons  except  tbc  lessor, 
^r  reversipner  5  and  as  he  c^h  claim  no  title  till  the  expiration 
of  the  term,  the  title  will  l>e  substantially  good  against  all 
the  wt»:ld,  if  file  term  be  a  long  one*  At  the  same  time  it  h 
evident,  that  there  are  ceftainfrivOBges  attaclied^O'tf^veebekt 
estate,  which  could  not  he  claimed  by  the  purqt^aser  in  den>- 
iption  of  the  rights  of  the  rjcversioner.  Indeed  this  mode  c^ 
making  a  title  should  only ^ resorted  to,  where,  it  i^  not 
known  who  i^s  the  lessor,  or  revertioner 

^p)  In  the  case  of  Sir  Harry  Hicks  y,  iPhilips^  on  accoi^nt  of 
the-unreasonable  price  at  which  the  estate  Was  sold,  a  specific 
performance  was  refiised,  although  the  vendor  offered  to  pro- 
oilfc  an  intrsncbiseQieoc  of  cne'copyiioias  j  cwtuxis  case  can* 
j^ot  bff  considered  ai  ap  authpfity^  ^icqpt  on  the  ground 
of  the. price  being  unreasonable,  as  equity  will  inordimjy 
cases  4{rant  t^  vendor  time  to  prooare  the  ff e.    ^  i^m* 

If 
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U^  Vr^deQ  ^c^(^  lA  t\xe  treaty  fox  ^^rd^se, 
after  he  is  acquamte4  ^tb  t^e  natu^r^  of  the  ^enure^ 
apd  4o  l^9t  Qt>j^  to  \U  he  ^.  b.^  bouad  t?.  com- 
plete hi?  coi9<ract|,  diiji  q^qt  9laiun  s^y  compen* 
safiaa  ofi  ^qcQuat  of  t^e  difereAcein  value* 

7hu$  Ybere  ap  ^s^e  w^s  sqjds^  a  freehold^ 
wtli  a  IqusdnJd  ?ii^pQii\g  (a^),  ^d  it.  turned  out 
«Q  examm^oA  tfia^.  £(2^  ?cres  yr^re  l^a^hold,  ^d 
on^  8  freehold^  yet  as  the  pu^c^asi^  pro(;eeded 
\a  the  treaty  ^e^  l\e  v^  ip  pps^iqi;!^  oj(  this  fact^ 
he  was  held  ta  ha^ye  wav^  the  ojbjj9<p4p?* 

j^d  even  y*  s^  |^rcl^^?ir  4ci  t^bjjpa^  tp  ^^e  tenu^^^ 
y^  If  he  propped  ip^t^  treaty,  i^  se^^  h^  \yiU  bie 
compelled  to  take  the  estate,  on  being  allowed  a 
C9in|iW?atio^  ((^)^ 

In  the  c^^  pf  Wu*d°^an  v.  Kent  (p),  uppn  a. 
bill  filed,  ^Y  ^q«l<VS  (91;  a  ?jecifk;  perf^rnvwce,  it 
^pfieared  th^t  ^t,  of  tlje  lajjids  sp]^  to.  th^e  pi^cUt 
^r,  h5^d  h^e^  j«yipys^y  3o|d  to,  pne  P^vey ;  %; 
specific  performance  was  however  d^^reed,  aj^d, 
as  tp  the  lapd?  te|ri^e4  to  the  d?fe?^tq,  but 
^%.h  ^^^  ^^^  ^^^^  to  Pavey,  ttiat  tl^  plaintiffs 
should  prpcvgre  Pav^y  to  release  then^  to  th^e^d^r 

(72)Ford3PCcv.Ford,4Bro.        (0)  See  qalcraft  v.  Roe- 
C.  C.  494  J  and  sec  6  Yea.    buck,  1  Ves.  jun.  22G. 
'^""-  ^79-    ..  ^  '  (P)  ^  ^tp.  C,  C.  I4p, 

K  2  fendants, 
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fendants,  or  convey  a  like  quantity  of  laridy  of 
equal  valuCy  to  the  defendants. 

The  particular  circumstances' of  this  case  do  not 
appear  in  the  report,  but  it  must  be  presumed, 
that  the  land'  sold  to  Pavey  was  not  the  object  of 
the  purchaser;  and  that  other  land  in  th6  neigh- 
bourhood, of  equal  value,  would  suit  him  as  well; 
Where  the  estate  itself  can  be  obtained,  the 
court  will,  on  the  doctrine  of  compensation,  en- 
force a  specific  performance,  although  the  estate 
be  charged  with  an  incumbrance  j  and  that,  not- 
withstanding the  purchaser's  object  might  be  to 
obtain  an  estate,  free  from  that  particular  incum- 
brance. '    .      ^ 
Thus  in  a  case  (q)  where  a  mail  had  articled  for 
the  purchase  of  an  estate  tythe-free,  but  which  af- 
terwaids  appeared  to  be  subject  to  tythes;  Lord' 
Thurlow  decreed  a  specific  jpferfofmance,  although* 
tfee'purcha^r  proved,  that  his  object  was  to  buy 
^n  estate  tythe-free. 

"  This  hoWevet,  to  use  Lord  Eldon's  words  (r), 
is  a  prodigious  strong  measure  in  a  court  of  equity 
to  say  as  a  discreet  exercise  of  its  jurfsdiction,  that 
the  contract  shall  be  performed^  the  defendant 
swearing,  and  positively  proving,  that  he  would 

(q)  Lord'Stanhope's  case,        (r)  See6  V^  Jun.  6;^9. 
Q  Ves.  Jun.  678,  cited. 

.       '  have 


OF   CONTRACTS*  «  133 

have  had  nothing  to  do  with  the  estate  if  not  tythe- 
free.  And  it  seems  clear,  that  equity  would  not 
assist  a  vendor,  if  he  was  aware  of  the  incumbrance 
at  the  time  he  entered  into  the  contract  for  sale. 

To  guard  against  the  rules  established  by  the 
foregoing  decisions,  ^n  express  declaration  should 
be  inserted  in  all  .^greemeiits  for  s^e,  th^t  if  a  title 
ganAot  be  made  to  the  whole  estate,  the  purchaser, 
shall  not  be  bovmd  to  perform  the  contract  pro 
ftantOp  Aixd  a  siinilar  provision  should  be  made 
V^here  an  estate  is  bought  free  from  tythes,  or  with 
any  other  collateral  benefit,  which  may  b^  the 
pi^rchaser's  principal  object. 

If  a  lease  has  been  granted  by  the  vendor  of  th(2 
estate  sold,  which  is  void  by  force  of  a  statute, 
the  court  will  not,  on.  the  request  of  the  purchaser, 
consider  t|ie  lease  ^  yali4>  and  allow  him  a  com- 
pensation in  reject  of  i^  (s), 

Jfith  respect  to  defects  in  the  quality  of  the  es- 
tate (^) :— In  most  cases  the  rule  "  caveat  emptor'* 
applies,  and  therefore,  although  there  be  defects 
in  the  estate,  the  purchaser  can  have  no  relief. 

Thus,  where  a  meadow  was  sold  without  any  no- 
,tice  of  a. footway  round  it,  and  also  one  across  it, 

.(^).  Morris  y,.Presfon,   7         (t)   See  the  Introductoiy 
Ves.  Jun.  547.  Chapter. 

K  3  which 
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Whichbf  coufte!teseh^itsv^(i«j  L^d  ftoM^ 
decreed  ^  spedfic  perfbrmante  with  t6(sXBj.  as  kb 
could  noiy  hem^  help  ihe^purchM^  who  did  ntit 
choose  to  ihifuire  (u). 

And  here  we  may  mehtioii  ft  cte*  Qv\  where 
thfe  subject  of  the  contract  wft  a  heus^d  on  thfe 
north  side  of  the  River  Thatties^  %up^bsed  to  bb 
in  the  county  df  £ssex,  but  which  turned  bat  tb 
he  in  Kent ;  a  sihall  part  of  ^hich  cdunty  hitpp^ns 
to  be  on  the  other  side  of  the  river.  The  pur- 
chaser was  told  he  would  be  inad^  a  churth^rden 
of  Greenwich,  when  his  object  was  to  be  a  free- 
holder of  Essex ;  yet  he  was  compelled  to  tzkt 
the  house. 

Where,  however,  the  defect  is  a  Intent  one,  ahd 
the  purchaser  cannot  by  the  greatest  attention  dis- 
cover it,  if  the  vendor  be  aware  of  it,  and  do  not 
acquaint  the  purchaser  with  the  fact,  he  may  $et 
aside  the  contract  at  hw  (y);  and  equity  will  not 
ehforce  a  specific  performance  (z). 

But  the  ground  and  basb  of  an  action  m  a  case 
of  this  nature,  for  Itcovery  of  a  depo^,  where  the 

(It)  OMfidd  t.  Round,  5  (y)  Melfish  v.  Stotteox^ 

Ves.  Jun.  508.  Peake*s  Ca.  115. 

(or)  Shirley  v.  Davies,  in  (a)  Oldfield  v.  Roun^«  S 

the  Exchequer,  6  Vcs.  lun,.  Ves.  Jun.  508.  • 
678,  cited, 

contract 


c 
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contract  is  in  fieri  \  or  of  damages,  where  the 
contract  is  actually  executed,  is  the  scienter^  i  and 
therefore,  if  the  vendor  was  not  aware  of  the  de- 
fect, he  will  not  be  answerable  for  it.  Nor  will 
trifling  defects  be  sufficiem  foundation  for  such  an 
action. 

Thusui  a  case  (a)  where  a  purchaser  brought 
ao  action  against  a  vendor,  to  recover  damages  for 
having  sold,  him  a  house,  knowing  it  had  the  dry 
rot;  it  appeared,  that  the  house  was  situate  in  a 
elayey  soil,  and  that  the  floor  lay  near  the  ground, 
by  which  scnne  of  the  timbers  had  rotted ;  but  the 
"rendpr  was  not  aware  of  the  defects,  and  the  pur- 
chaser was  non<^ted.  Lord  Kenyon  said,  the 
drcum$tahces  that  had  been  proved  in  this  case 
might  be.  described  by  a  word  that  was  used  by 
one  of  the  witnesses ;  they  were  mere  bagatelles. 
If  these  small  circimistances,  his  Lordship  added, 
were  to  be  the  foundation  of  an  action,  every  house 
that  was  sold  would  produce  an  action.  If  a  broken 
pane  of  glass  that  might  be  found  in  a  garret  win- 
dow, perhaps,  had  not  been  described  by  the  seller, 
it  would  be  the  groimd  of  an  action.  If  he  was  to 
consider  himself  as  a  witness  in  the  cause,   he 

could  say  he  had  met  with  something  of  this  kind, 

« 

(a)  Bowles  v.  Atkinson/B.  R.  MS. 

K  4  and 
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and  he  never  thought  himself'  imposed  upon,  be*. 
cause  now  and  then  some  rott^i  boards  and  rotten 
joists  might  be  found  about  a  house.     Besides^  ^ 
Aere  was  no  imposition,  no  mah^desyia  this  case.: 

Although  ^  defect  be  patent^  and  the  purchaser 
might  have  discovered  it;  yet  if,  during  the  treaty^ 
the  vendor  irukistriously  conceal  the  fa^t,  equity 
'  will  not  assist  him.    , 

Thus  upon  a  suit  for  specific  performance,  the 
defigi^e  was,  that  the  estate  was  represented  to  the 
defendant  as  clearing  a  rtej^t  Valuie  of  90/.j&er  arm. 
and  no  notice  was  taken  to  him  of  the  necessary 
repair  of  a  wall  to  protect  the  estate  from  the  River 
Thanies,  which  would  be  ^  outgoing  of  50/.  per 
anru.  A;nd  it  appeari^ig,  upon  evidence,  that  there 
had  been  <ui  industrious  concealment  of  the  cir- 
cumstance of  the  wall,  during  the  treaty,  the 
J^ord  Chancellor  dismissed  the  bilj,  but  without 
costs  (Zj). 

With  respect  to  defects  in  the  quantity  of  the  es-^ 
tate : — If  a  purchaser  of  an  estate  thinks  he  has 
purchased  bonajide  a  part  which  the  vendor  thinks 
he  has  not  sold,  that  is  a  ground  to  set  aside  the 
contract,  that  neither  party  may  be  damaged;  be- 
f  ause  It  is  impossible  to  say,  one  shall  be  force4 
i  to  give  that  price  for  part  only,  which  he  intended 

{h)  Shirley  v.  Stratton,  1  Bro.  C.  C.  44a 

tQ 
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to  give  for  the  whole ;  or  that  the  other  shall  be 
d^Iiged  to  sell  the  whole,  for  what  he  intended  to 
be  the  price  of  part  only.  Upon  the  other  hand, 
if  both  understood  the  whole  wto  to  be  conveyed^ 
h  must  be  conveyed.  But  agahi,  if  neither  tinder^' 
stood  so,  if  the  buyer  did  not  imagine  he  was 
buying,  any  more  than  the  seller  imagined  he  was 
selling,  the;  part  in  question,  then  a  pretence  td 
have  the  whole  conveyed,  i$,as  contrary  to  good 
faith  oh  his  side,  as  a  refusal  to  sell  would  be  in 
the  Other  case  (c).        <  *    »•  •, 

If  the  vendor  sell  the  estate  at  so  much  per  acrd, 
and  there  is  a  defitlenc^  in  the  number  conveyed^ 
the  purchaser  will  be  entitled  to  a  compensation, 
although  the  estscte  was  estimated  at  that  number 
in  an  old  survey  (rf). 

And  if  lands  are  shewn  to  a  purch^r  as  part 
of  his  purchase,  he  will  be  entitled  to  them,  al* 
though  expressly  excepted  in  his  conveyance  by 
name,  provided  he  did  not  know  them  by  that 
name  (e).  , 

So  if  a  man  purchase  an  estate  by  a  particulai', 
and  in  the  conveyance  part  of  the  land  is  left  out, 

(c)  Per  Lord  Thurlow.  Sc<;    pi.  1 . 
1  Ves.  Jan.  21  i.  (e)  Oxwick  v,  Broc^ett,  J 

((f)  Sir  Cloudesley  Shqv^  ^  E^.  Ca.  Abr.  335. 
y .  Bogan,  2  Eq.  Ca.  Abr.  688. 

equity 
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equity  wiII.reKeve  him  r/>;  but  it  must  be  ckar 
that  Jbe  did  purchiee  by  the  particular,  became  ie 
is  not  ^  writing  Avithin  the  sttttute  of  frauds ;  and 
^erefore,  unless  that  be  the  case^  or  the  agree- 
ment  can  be  otherwise  f/rovedj  the  court  cannot 
'.  relieve  (g:)« 

On  the  othi^  hand,  ^e'  court  wiD  equally  re* 
licve  a  vendor^  where  more  hind  has  passed  than 
tras  cdiitraCted  for.  ^ 

In  Itn  earljf  caise  {h\'  this  n^ef  was  denied  ; 
because  the  defendant  was  a  purdiaser  upon  va* 
luable  oonfiideration. 

But  it  is  now  clear,  that  if  land  be  expnes^j 
conveyed,  or  pass  by  general  words,  which  was 
not  mentioned  in  the  particular  by  which  the  pur<r 
chase.was  made,  or  was  not  intended  to  be  con- 
veyed, the  purchaser  will  be  decreed  to  re*coovey 

it(0. 

And  where  a  purchaser  took  a  conveyance  of 
an  estate  from  his  own  instructions^  he  was^  held 
not  to  be  entitled  to  lands  answering  the  general 
description  in  the  advertisement^  of  sale,  but  which 

{/)  Prec.  Cha.  307-,  argu-  Rep.  7- 

endo.  (k)  Clifford   v.    lawton, 

(g)  Cass  V.  Waterhouse,  Totfi.  sa. 

Prea  Cha.  29  y  and  see  NeU  (i)  Tyter  v.  Bevcrsharn, 

son  V.  Nelson,  Nels.  Cha.  Finch  80;  2  Cha.  Ca.  ig5. 

were 
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were  not  included  in  his  conveyance,  nor  inz 
more  particular  description  from  which  he  pre- 
pared his  instructions  (*)• 

Lastly,  it  must  be  remarked,  that  where  the 
lands  are  mentioned  to  coi^tain  so  many  acfesTry 
estimation ;  if  there  be  a  small  portion  more  than.' 
Ae^  quantity^  the  vendor  cannot  recover  it :  and 
if  di^e  be  a  »nall  quantity  less,  the  purchaser  can 
obtain  no  compensati6n  in  respect  of  the  'defici- 
«icy  (/).  ,*••'•  .  f 

(A)  Calvcrly  v.  Williams,    Fincli^3lO;  *  see.  Marquis  oiT 
\  Ves.  Jun.  210.  Townsend  v.  Stangroom^  6 

(/)  twyford  v.  Warcup,    Ves.  Jon.  ^28. 
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CHAPTER  VII. 

OF   THE    TITLE    A    PURCHASER    MAY    REQUIRE. 

A  PURCHASER  has  a  right  to  require  a  title  com- 
mencing at  least  60  years  previously  to  the  time 
of  his  purchase ;  because  no  estate  in  fee  simple, 
created  or  taking  effect  within  that  period,  would 
))e  barred  by  the  statute  of  limitations  (a). 

In  P^e  V.  Meller  (Z?),  Lord  Eldon  seemed  of 
opinion,  that  an  ?^bstr*^ct  not  going  further  \>^ck 
than  43  yearsj  was  a  serious  pbjectionto  the  title. 
.  Even  60  yesprs  are  not  sometimes  sufficient.  For 
instance ;  if  it  may  reasonably  be  presumed  from 
the  contents  of  the  abstr?Lct,  tlw^t  estates  tail  were 
subsisting,  the  purchp^er  may  dem^4  the  produc- 
tion of  the  prior  title,  Tfie  statute  of  limitations 
cannot  in  such  C2^  be  relied  on  5  remainder  men 
having  distinct  and  successive  rights,  upon  whicit 
the  statute  can  ojily  begin  to  operjtte  ?is  they  fall 
into  possession. 

So,  if  an  abstract  begin  with  a  conveyance  by  a 


(a)  33  Hen,  VIII.  c,  2.        (b)  Q  Vcs.  Jun.  349- 
Fide  Post, 


personi 
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person  who  is  stated  to  be  heir  at  law  *of  any  per- 
son; the  purchaser-  may  require  proof  of  the  an- 
cestor's intestacy.    . 

Again,  if  an  abstract  conmience  with  a  fine  or 
recovery  to  bar  an  entail,  the  purchaser  may  call 
for  the  instrument  by  which  the  entail  was  created^ 
to  enable  him  to  ascertain*  whether  if  was  or  was 
not  effectually  barred. 

To  pursue  this  point  is  impracticable,  so  nume- 
rous are  the  cases  in  which  counsel  are  compelled 
to  require  the  production  of  the  prior  title.    . 

Under  this  head  we  must  consider  the  much 
agitated  point,  whether  a  purchaser  of  a  leasdiold 
^tate  can  insist  upon  the  production  o]F  the  lessor's 
title.  ^ 

A  lessee  is  a  purchaser  pro  tanto^^nd  it  shouldi 
therefore  seem  that  he  is  not  only  entitled  to  call 
npon  :the  lessor  for  an  inspection  of  his  title,  but 
would  not  meet  with  any  favor  if  he  neglected  to 
do  so ;  .for  no  one's  misfortune  is  so  much  slight- 
ed by.  the  courts  as  his,  who  buys  a  thmg  in  the 
i?ealty,  and  does,  not  look  into  the  title  (c). 

In  Keech  v.  Hall  (rf).  Lord  Mansfield  appears* 
tp  have  taken  for  granted,  that  a  lessee  has  a  rights 

<0  See  RoswcU  y. Vaughan,  v,  Selby ,  2  Lord  Raym.  1118/ 
Cro.  Jac..l96;  mi  Lysney        (i/)  Doug.  21. 

.     to 
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t^  the  coAtiwy*  Ni«m^  bo^  a4v%flGe4f 

The  better  c^inion  therefore  appears  tP  be,  tha^t 
si  )ei;sae>  previously  ta^cceptutg  ^  l^ase,  may  require 
itie  le8$or  to  produce  h^  title ;  frppi  whicb  it  ^eems 
to  follQ5v,  tb^t  a  purchasier*  from  tl|p  le^siee  WQuld 
UPt  b?  cQn^p§Ue4  to  cf^pl^te  his  purchase^  unless 
the  title 'of  the  lessor  was  produced;  for»  ds  Lord 
MaBsfiel4  said  (e%  if  pnip  piuj^t  suffer,  it  is  he  who 
has  not  used  due  diligence  in  looking  into  the  title. 
Indeed,  it  is  inipos^ble  to  suppose  that  equityt 
would,  on  any  other  terms,  compel  a  purchaser  of 
a  leasehold  to  complete  his  coptract. 

The  practice  df  the  pro&ssion  is  aluoiys  to  call 
for  an  abstract  of  the  lessor's  title,  but  a  lessee  is 
not  often  able  to  comply  >vitfi  the  demand. 
At  the  time  the  lease  is  granted,  the  title  is 
rarely  investigated,  or  even  thought  of;:  and  a 
lessor  cannot  be  advised  to  voluntarily  submit  his 
titfe  to  the  examination  of  Grangers.  A^  my 
Lord  Eldon  remarked  (/),  the  Newcastle  case  is 'a 
good  lesspn  upon  this  subject  of  production.  The 
corporation  produced  their  chart^s  to  satisfy 
curiosity  ;  some  persons  got  hold  of  them ;  and 
the  consequence  was,  the  corporation  lost  7D0O  /. 
2,  year. 

(e)  Doug.  23,  (/)8  Vcs.Jun.14l.      .     ' 

If 


A   PURCHASBR   MAY  REQUIRE.  14f 

.  If  ibfi  v.eiuior  b^  fes|)oxi$ibIe9  purcb»eis  frer 
quei^Iy  dispense  with  the  production  of  tw 
lessor's  title,  on  receiving  gener^  and  unquaU6e4 
covensoits  from  the  vendor,  for  the  validity  of  th^ 
lease^  and  his  right  to  assign,  &c,  (g) 

It  must,  however,  be  remarked,  that  equity 
would,  perhaps,  compel  a  purchaser  of  a  lease* 
hQl4  estate,  held  uxuler  the  Duke  of  Bedford,  the 
DiuHe  of  Portland,  Mr.  Portman,  or  any  other 
person  under  ^hom  or  whose  f^ly  considerable 
property  has  long  been  holden  undisturbed^  to 
accept  th^  title,  sdthougfa  the  lessor's  title  could 
OQt  be  produced ;  bec^^^  there  is  little,  perhaps 
no  danger,  in  taking  such  a  title  j  and  it  would  b^ 
almost  u^possible^  and  y^ry  hnppUtic,  for  such 
pe^SQi^s  ^  furnish  their  nuiperous  lessees  with 
jvbsqrac^  of  ^h^  family  titles  (k). 

Af.4v&.sfmie  timie^  ^Im  can  by  no  means  be  re« 
}ied  t^ ; .  £or  the  lease.fi^^t  have  been  granted 
^ndera  p9w^.  Be^ii^s,  without  ^n  abstract  of 
];hd^titl§,a|>urchaser  cannot  even  asqert^  that 
^e  lessor  bf^^  not  mortg^^ed  the  estate  previously 
to  granting  the  lease,  in  which  case  (as  against  the 
mqr^gitg^)  $be  lessee,  an4  consequently  any  pur- 

(^)  Se« a  Jos-andPuH,  a?.        (A)  Seie  L/ddal  v.  Wwlon, 

stated  iTifra. 

chaser 
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chaser  from  him,  would  be  a  lyrt' tenant  at 
will(f7;  and  his  only  remedy  would  be,  eithet 
to  redeem,  or  to  bring  an  action  on  the  lessor'^ 
covenant  for  quiet  enjoyment. 

If  a  purchaser  of  a  leasehold  estate  had  notice, 
at  the  time  he  entered  into  the  contract  for  pur- 
chase, of  the  vendor's  inability  to  produce  the 
lessor*^  title,  he  would  not  afterwards  be  allowed 
fo  insist  on  its  production.  Wherever,  therefore^ 
a  lessee,  who  has  not  an  abstract  of  the  lessor's 
title,  intends  to  sell,  this  circumstance  should  be 
mentioned  in  the  particulars  of  sale,  if  sold  by 
auction ;  or  in  the  agreement  if  sold  by  private 
contract        * 

To  enable  equity  to  enforce  a  speciAc  per- 
formance against  a  purchaser,  the  title  to  the  » 
estate  ought,  Ufce  Csesar's  wife,  to  be  fi-ee  even 
from  suspicion  (^) ;  for  it  would  be  an  extraordi- 
nary proceeding  for  a  court  of  equity  to  compel 
a  purchaser  to  take  an  estate,  which  it^cannot 
warrant  to  hinj  (/).  It  hath,  thei:efore,  becomfe  a 
settled  and  invariable  rule,  that  a  pturhaser- shall 

(i)  Keech  v.  Hall,  Dongl.  '     (/)  Heathv.HeathrlBro. 
21.     .                                        C.  C.147, 
.    (i)  Sec  2  Vcs.  59,  .i  .  .:. 

-  not  - 
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iiot  be  compelled  to  accept  a  doubtful  title  (.m)  : 
heither  will  he  be  forced /to  take  an  equitable, 
title  (n)  :  nor  will  a  case  be  directed  to  the  judges 
as  to  the  title,  unless  the  purchaser  be  willing  that 
it  should  (o)  :  and  even  if  a  case  is  directed,  and 
the  judges  certify  in  favour  of  the  title,  yet  equity 
wll  not  decree  a  specific  performance,  if  the 
judges*  certificate  be  couched  in  doubtful 
terms  (/)). 

So  there  are  many  cases  m  which  a  jury  will 
collect  the  fact  of  legitimacy  from  circumstances, 
in  which  it  might  be  attended  with  so  much  rea* 
sonable  doubt,  that  equity  would  not  compel  a 
purchaser  to  take  it,  merely  be€au,se  there  was 
such  a  verdict.  The  courfi  ought  to  weigh,  whe- 
ther the  doubt  is  so  reasonable  and  fair,  that  the 
property  is  left  in'  his  hands  not  marketable  {q)»    . 

(m)  Marlow  v..  Smith,  2  {n)  Cooper  v.  Denne,  uH 

P.  Wms.  202  J    Mitchel  v,  sup,  5    and  see  2  Ves.  Jun. 

Neale,  2  Ves.  Gjg  5  ^  Shap-  100  ;  and  infra. 

land  V.  Sriiith,  1  Bro.  C.  C.  (o)  Roaks    v.    Kldd,    ubi 

75}  Cooper  V.  Denne,  4  Bro.  sup,   Onaerod  v.    Hardman, 

C.  C.  80  3    1  Ves.  Jun.  565,  5  Ves.  Jun.  722. 

S.  C.  5     Crewe  v.   DIcken,  (/>)  Shefiieldv.  Lord  Mul- 

4  Ves.  Jun.  gj  y^  Roaks  v.  grave,  2  Ves.  Jun.  526, 

Calland,  5  Ves.  Jun.  1S6 -,  (q)  Per  Lord  Eldon,     Sec 

Roaks  V,  Kidd,  Hid,  647.  8  Ves.  Jun.  428. 

L  It 
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It  hath  been  brfbre  observed,  that  a  purchaser 
will  not  be  compelled  to  take  an  Suitable  title ; 
but  this  rule  does  not  extend  to  estates  sold  before 
a  master,  under  the  decree  of  a  cpurt  of  equity. 

For  in  this  case,  although  the  legal  estate  is 
outstanding,  and  cannot  be  immediately  got  in, 
yet  if  the  person  seised  of  the  legal  estate  is  a 
party  to  the  suit,  the  court  will  compel  the  pur- 
chaser to  accept  the  title,  and  will  decree  generally 
that  the  legal  tenant  shall  convey,  and  that  the 
purchaser  shall  r  in  the  mean  time  hold  and 
enjoy. 

And  even  where  the  legal  estate  is  vested  in  an 
infant,  the  court  will  compel  the  purchaser  to  com- 
plete his  contract^  on  the  usual  decree,  that  the  in- 
fant shall  convey  when  he  comes  of  age,  unless  he 
then  shews  cause  to  the  contrary ;  and  that  the  pur- 
chaser shall  in  the  mean,  time  hold  and  enjoy. 

Thus  in  a  case  (r)  where,  upon  sale  of  an  estate 
before  a  master,  in  pursuance  of  a  decree  under. 
Lord  Waltham's  will,  the  purchaser  objected  to 
the  title,  on  the  ground  of  the  legal  estate  being 
in  an  infant^  Lord  Rosslyn  without  the  least  hesi- 
tation compelled  the  purchaser  to  take  the  title ; 
making  his  decree  for  the  infant  to  convey  in  the 

,       (r)  Ch.  MS. 

usual 
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usual  forfti:    because  as  the  jlttrchaser  bought' 
under  the  decree,  he  was  bound  to  accept  such  a 
title  as  the  court  could  make  him  (*). 

But  although  the  court  will  compel  a  pur- 
chaser under  h  decree  to  accept  a  ^  title  of  this 
nature ;  yet  if  he  sell  the  estate,  the  court  will 
not  enforce  a  specific  performance  against  the 
second  pUrchaSen 

This  Was  al^  decided  by  Lofd  Rosslyn.  The 
purcthaser  in  th6  last-mentioned  case,  .  sold  the 
estate  to  a  person,  who  objected  to  the  title  upon  the . 
some  ground  as  he  had  objected  to  it,  and  refused  to 
complete  the  contract*  The  first  purchaser  very 
confidently  filed  a  bill  for  a  specific  performance, 
but  Ldrd  Rosslyn  dismissed  it}  because  such 
second  purchaser  did  not  buy  under  the  decree^ 
and  therefore  was  not  compellable  to  accept  an 
equitable  title. 

The^  reason  why  a  purchaser  under  a  decree  is 
pompelled  to  take  an  equitable  title,  seems  to  be 
this,  that  the  court  has  bound  the  right  of  the 
party  in  whom  the  legal  estate  is  vested,  and  will 
not  peicmit  him  to  take  advantage  of  it.     This, 

{s)  But  note,  a  purchaser  title.  See  Marlow  v.  Smitb, 
under  a  decree  will  not  be  2  P.  Wms.  198  j  and  Shaw 
compelled  to  take  a  doubtful    v.  Wright,  3  Ves.  Jun.  22. 

^  jL  2  however, 
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however,  is  not  the  case  where.the  legal  estate  m 
in  ail  infant ;  as  it  makes  part  of  the  decree,  that 
he  shall  convey  when  he  comes  of  age^  unless  he 
then  skews  cause  to  the  contrary. 

In  favour  of  the  rule,  by  which  a  purchaser* 
under  a  decree  is  compellable  to  take  to  equitable 
title,  it  may  be  said,  that  it  facilitates  sales  under 
the  decrees  of  the  coutt ;  but  the  injustice  of  it 
is  too  glaring,.  The  decree  of  a  court  of  equity 
acts  in  personam^  and  not  like  a  judgment  at  law 
in  rem ;  and  it  is  possible,  that  the  court  may 
never  be  able  to  compel  the  person  seised  of  ther 
legal  estate,  to  convey  it  to  the  purchaser. 

Although,  as  we  have  seen,  a  purchaser  cannot 
be  compelled  to  take  a  doubtful  title,  yet  he  will 
not  be  permitted  to  object  to  a  title  on  account  of 
a  mere  probability ;  because  a  court  of  equity,  in 
carrying  agreements  into  execution,  governs  itself 
by  a  moral  certainty :  it  being  impossible,  in  the 
nature  of  things,  there  should  be  a  mathematical 
certainty  of  a  good  title. 

Therefore  suggestions  of  old  entails,  and  doubts^ 
what  issue  persons  have  left,  whether  more  or  fewer^ 
are  never  allowed  to  be  objections  of  such  force 
as  to  ovei^tum  a  title  to  an  estaite  {t)r 

{t)  Sec  %  Atk.  20,  per  Lord  Braybroke  v.  Inskip^- 
Lord  HardwickCi   and  see  '  8  Ves.  Jun.'4l7. 

Where 
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Where  a  vendor  is  tenant  in  tail,  with  reversion 
Co  himself  in  fee,  and  the  reversion  has  vested  in 
different  persons,  a  common  recovery  is  gene- 
rally required  by  a  purchaser ;  because  that  bars 
the  remainder,  while  a  fine  lets  it  into  possession, 
;and  thereby  subjects  the  estate  to  any  incumbrance 
which  may  affect  the  reversion.  But  unless  some 
incumbrance  appear,  or  the  title  to  the  reversion 
is  not  clearly  deduced,  the  court  will  refuse  to 
cofnpel  a  vendor  to  suffer  a  recovery,  on  account 
of  the  mere  probability  of  the  reversion  having 
been  incumbered. 

Thu§  in  a  late  case  (m),  upon  an  exception  to 
the  master's  report  in  fevour  of  the  title,  the  ob- 
jection to  the  title  was,  that  Elizabeth  Baker  ought 
to  jojn  in  a  recovery ;  the  title  being  derived  from 
John  Paine,  who,  in  169S,  limited  the  estate  to 
the  use  of  himself  for  life  j  -rem^der,  subject  to 
a  term,  to  uses  which  never  arose ;  remainder,  to 
his  daughters  in  tail  j  remainder,  to  himself  in  fee* 
Under  these  liniitations  Elizabeth,  an  only  daugh- 
ter, became  seised  in  tail,  with  the  immediate 
reversion  to  her  father,  who  made  a  will,  not 
executed  so  as  to  pass  real  estate,  whereby  he  de- 
vised all  his  estate  to  his  second  wife.     Upon  hi& 

(m)  Sperling  v.  Trevca-,  7  Ves.  Jun.  AQJ, 

L  3  death 
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death  Elizabeth  his  daughter  entered,  aiid  levied  s^ 
fine.  She  had  issue  one  son,  who  married,  and 
ha)i  issue  one  daughter,  Elizabeth  B^ker.  From 
her  the  estate  was  purchased  under  a  decree,  and 
by  mesne  purchases  became  vested  in  the  plaiur 
tiE 

The  defendant,  the  purchaser,  sug^ested,^  that 
the  ultimate  remainder  in  fee  might  have  been  by 
deed  or  will  disposed  of  by  John  Paine,  or  by 
any  other  person,  to  whom  it  might  have  de- 
ccended;  ind  if  the  same  should,  have  been  so 
disposed  of,  it  could  not  t|ien  be  barred  only  by 
Elizabeth  Bakert 

The  Lord  Chancellor  held  a  recovery  not  ne- 
cessary. 

It  will  occur  to  the  learned  reader,  that,  notr 
withstanding  the  defendant's  suggestion,  it  was 
highly  iihprobable  the  reversion  was  disposed  of 
by  John  Paine,  in  his  life  time,  such  an  interest 
not  being  marketable ;  and  as  he  devised  all  his 
estate  by  his  will,  there  was  no  ground  to  pre- 
sume he  had  made  another  will.  Upon  his  ^ 
death,  therefore,  thp  reversion  descended  to  his 
daughter,  who  by  her  fine  reduced  it  into  possesr 
fiion,  and  consequently  no  incumbrance  could 
afterwards  be  created  upon  it,  as  a  reversion  oisr 
tinct  from  the  particular  estate :  so  that,  in  fact,  ^ 

the 
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the  purchaser  wished  to  put  the  vendor  to  the 
expense  of  a  recovery,  upon  a  bare,  and  indeed 
very  improbable  possibility. 

Where  the  probability  is  great  that  a  purchaser 
will  not  be  disturbed,  he  will  be  forced  to  accept 
the  title,  notwithstanding  a  defect  in  it. 

Thus  in  a  case  (x)  upon  a  purchase,  it  appeared 
th^t  the  estate^  had  been  originally  granted  by  the 
crown,  in  which  grant  there  was  a  reservation  of 
tin,  lead,  and  all  royal  mines.  Yet  as  there  had 
been  no  search  made  for  royal  ihines  for  1  Tl 
years,  and,  upon  examination,  the  probability  was  ^ 
great  there  were  no  such  mines.  Lord  Hardwicke 
decreed  a  specific  performance. 

So  in  a  recent  case  (^),  where  a  man  articled 
for  the  purch^e  of  aa  estate,  with  §ome  valuable  ' 
mines,  and  would  not  complete,  because  the  mines 
were  under  a  common,  wherein  others  had  a  right 
of  common,  and  consequently  he  would  be  sub- 
ject to  actions  for  sinking  shafts  to  work  the  mines; 
Lord  Eldon,  after  shewing  the  improbability  of 
any  obstruction  from  the  commoners,  said,  that  in 
case  such  an  action  were  brought,  he  should  think 


{x)  Lyddal  v.  Weston,  2        \y)  Anon.  Chan.  7th  Sept. 
Atk.  Ip.  1803,  MS. 

,   L  4  a  far- 
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a  farthing  "quite  damages  enough ;  and  therefora 
decreed  a  performance  in  specie. 

This  case  must  be  considered  to  have  turned  on 
the  improbability  of  the  purchaser  being  disturbed ; 
otherwise  it  seems  to  have  gone  to  the  utmost 
verge  of  the  la^  5  for  although  such  trifling  da- 
mages could  only  be  recovered,  yet  that  wpuld 
be  no  ground  for  a^  non-suit,  as  was  decided  in  the. 
late  case  of  Pindar  v.  Wadsworth  (z).  The. 
estate,  therefore,  would  subject  the  purchaser  to 
litigation,  whenever  malice  or  caprice  might  in- 
"  *-  \  .duce  any  of  the  commoners  to  fommence  actions 
*« -against  him^ 

"   It  is  clear  that  a  womaii  is  barred  of  her  dower 
*'  both  at  law  and  in  equity,  by  a  legal  term  created 
.     previously  to  her  right  of  dower  attaching  on  the 
estate,  of  which  an  s^sigiiment  has  been  obtained 
by  a  purchaser  to  attend  the  inheritance  («).    For 
'       although  she  c^n  recover  her  dower  at  law,  it  will 
be  with  a  cesset  ^xecutio  during  the  term,  and 
equity  will  not  remove  the  bar.    But  notwithstand- 
ing that  a  purchaser  can  obtain  an  assignment  of. 
an  outstanding  term,  which  will  bar  the  vendor's 
yife  of  her  dower,  a  fine  is  always  required  at  the 
expense  of  the  vendor,  fqr  the  purpose  of  securing 

{%)  2  East,  154,  {a)  Vide  infra,  ch.  9* 

thei 
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fhie  purchaser  from  an  acdon  at  law,  whereby  he 
would  be  put  to  great  expense. 

Upon  the  authority,  however,  ©f  the  case  before 
I^ord  Eldon,  it  might  perhaps  be  doubted,  whe? 
ther  a  court  of  equity  would  hot  enforce  a  pur^ 
chaser  to  accept  the  title  witHotit  p.  fine.     It  must 
at  the  same  time*  be  observed,  that  in  the  case  be? 
fore  his  Iprdsbip,  the.  Veci^or  could  not  better  the 
title,  when  in  the  case -put,  a  vendor  can  remove 
pvery  difficulty  at  a  triiSing  expense  j  which  cir- 
cumstance would  certainly  have'great  Jwaght  with 
?L  court  of  equity.     Besides,  it  cannot  be  supposed/  ' 
that  equity  would  compel  a  purchaser  to  be  at  the^*^ 
*  ^expense  of  keeping  a  term  on  foot,  in  order  tti| 
protect  himself  against  the  4ower  of  the  vendor's  ' 
wife. 

The  wife  of  ^  trustee  iR  fee,  or  of  a  mortgagee  ifl 
fee,  of  a  forfeite4  mortgage,  is  at  law  entitled  tq 
dower ;  but  a  fine  is  on  that  account  never  re- 
quired by  a  purchaser  j  becau*,  if  the  wife  of  a 
trustee  or  mortgagee  were  to  be  so  ill  advised  as 
^o  prosecute  her  legal  claim,  equity  would  im- 
doubtedly  saddle  her  with  all  the  costs. 

But  where  the  wife  of  a  vendor  has  only  an  equit- 
able jointure,  some  gentlemen  require  a  fine :  thi^ 
practice  is,however,  discountenanced  by  the  greater 
p^  of  the  profession,  and  equity,  it  is  conceived, 

would 
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would  not  sanction  it.  For  if  a  woman  equitably 
barred  of  her  dower,  should  bring  a  writ  of  dower, 
it  seems  clear  that  equity  would  protect  the  pur- 
chaser, and  condemn  the  widow  in  costs. 

But    it  is  objected,  that  if  the   fund  upon 
which  the  equitablejoihture  is  charged,  should  b^ 
evicted  from  the.  jointress,  she  could  then  claim 
fter  dower  out  of  any  real  estate  of  which  she  would 
otherwise  have  been  dowable.    Apd  this  objection 
appears  to  tne  equally  to  apply  to  a  legal  jointure. 
For  it  is  by  the  statute  of  uses  (i),  by  which  join- 
tures are  made  bars  to  dower,  declared,  that  if 
any  woman  be  lawfully  evicted  from  her  jointure, 
or  any  part  thereof,  without  any  fraud  or  covin^ 
then  she  shall  be  endowed  of  as  much  of  the 
residue  of  bgr  husband's  tenements  or  heredi- 
taments whereof  ghe  was  before  dowable,  as  the 
same  lands  and  tenements  so  evicted  shall  amount 
to.     Now  no  reason  appears,  why  a  jointress  evict-* 
ed  of  her  jointure,  should  not  recover  her  dower 
out  of  lands  sold  by  her  husband,  of  which  she 
would  have  been  dowable  at  common  law ;  and  if 
so,  although  the  wife  of  a  vendor  has  a  kgal  jom* 
ture,  a  purchaser  ought  to  insist  on  a  fine,  unless 

{b)  27  Hen.  VIII.  c.  10. 8.    717,  pi.  1002  -,  and  see  4  Co. 
7,  See  Qcrvoycs's  gase.  Mo,    3  b.  4  Bro,  C.  C.  506,  n. 
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lie  is  satisfied  that  the  title  'to  the  jointure  im^  |s 
good.^  .  ' 

This,  however,  is  never  attended  to  in  practice, 

and  I  never  heard  that  the  objection  was  taken  j 

which  makes  me  apprehensive  that  I  have  fallen 

into  an  error.     The  point  could  not,  one  should 

think^so  long  have  escaped  notice. 

But  whether  a  jointress,  evicted  £roma  legal 
jointure,  can  claim  her  dower  out  of  lands  spld  by 
tier  husband;,  of  which  she  was  dowable  at  common . 
law,  or  whiether  she  is  entitled  to  nd  relief  against  a 
purchaser,  it  seems  clear,  that,  unless  in  the  case  of  a 
legal  jointure  a  purchaser  can  call  for  the  title  to  the 
jointure  land's,  or  require  a  fin^Jjis.  cannot  do  so 
in  the  case  of  an  equitable  jointure,  where  the  * 
wife  waa  adult  at  the  time  of  the  marriage ;  as 
there  can  be  no  doubt  but  equity  wpuld  act  in 
strict  analogy  to  legal  jointures. 

Supposing  an  equitable  jointure  to  be  merely 
charged  on  stock  vested  in  trustees,  and  the 
wife  to  have  been  married  under  age,  there  seems 
reason  to  contend,  that  if  the  fund  should  be 
,  wasted  by  the  trustees,  equity  would  not  restram 
the  wife  from  proceeding  for  her  dower ;  and  in 
that  case  a  purchaser  would  certainly  be  entitled 
to  ^  fine.     But  if  the  wife  was  adult  at  the  time  of 

the 
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the  iTiarriage,  it  should  seem  that  siie  must  su&r 
tain  the  loss  occasioned  by  the  dishonesty  of  her 
trustees,  as  she  chose  fp  take  the  provision  in  bs^r 
of  dower.   . 

In  Caruthers  v.  Caruthers  (c),  the  M^ter  of  the 
Rolls,  addressing  himself  to  what  was  and  what  w?ia^ 
not  an  equitable  bar  of  dower  to  an  infent,  put  the 
case  of  a  charge  in  bar  of  dower  made  upon  an 
estate  with  a  bad  title,  and  held  that  it  would  he 
no  bar.  A  purchaser  should  therefore  be  satis- 
fied of  the  title  to  the  lands,  upon  which  the 
equitable  jointure  of  ^femexovert  married  under 
jige  is  charged, 

|t  appears  from  some  manuscript  opinions,  that 
Mr,  f  earne  frequently  advised  a  purchaser  to  take 
a  fine  from  a  vendor  and  his  wife,  although  she 
was  legally  barred  of  her  dower  by  settlerpent.  To 
use  his  o^  words  in  an  opinion.:  ^'  It  may  not 
be  improper  to  have  a  f^ne  from  Mr.  H.  and  bis 
wife,  notwithstanding  she  is  barred  of  dower  by 
settlement.  I  frequently  advise  ^uch  a  stqp,  to  pre^s 
vent  the  purchaser  at  any  time  from  the  difficulty 
of  proving,  or  coming  at  such  settlement  j  but  as 
^e  fine  is  not  necessary,  it  must  of  course  be  at 

{c)  4  Bro.  C.  C*  500.   See  5  Vcs.  Jipi.  IQ2. 

'     th^ 
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the  purchaser's  Own  expense^  if  he  chuses  to 
have  it.'* 

If  an  estate  belonging  to  different  persons  is  sub- 
ject to  a  charge,  which  upon  a  division  bf  the  es- 
tate is  apportioned  between  them  j  and  a  part  of 
the  estate  is  afterwards  sold,  subject  to  the  appor- 
tioned charge,  without  mentioning  the  circum- 
stance of  the  joriginal  charge,  a  purchaser  will  be 
entitled  to  so^e  provision  by  way  of  indemnity, 
as  the  owners  of  the  estate  could  not,  by  any  agree- 
ment amongst  themselves,  bind  the  person  entitled 
to  the  charge,  not  to  come  on  any  part  of  the 
estate  for  the  whole  (d)^ 

But  there  are  not  many  cases,  in  which  a  pur- 
chaser would  be  compelled  to  take  an  estate  sub- 
ject to  an  incumbrance,  although  an  indemnity 
might  be  offered  him'  (e)* 

It  has  been  said,  that  persons  purchasing  from 
the  assignees  of  a  bankrupt,  have  no  right  to  ex- ' 
pect  more  than  that  the  assignees  should  deliver 
over  such  title  as  the  bankrupt  had. 

This  was  said  in  a  case  (/)  where  a  man  entered 
into  such  a  contract,  and  enquiries  were  directed 

(d)  Abd  V.  Heathcot^,  4  v.  Meller,  6  Ves,  Jun.  34fif. 
Bro.  C.  C.  278.  (/)  Pope  v.  Simpson,   9 

(e)  See!  Omerodv.  Hard-  Ves.  Jun.  145^ 
man,^5  Ves,  Jun.722j  Paine 

-^  by 
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by  his  counsel,  which  the  assignees  thought  ubik:^' 
cessary ;  and  they  begged  he  would  take  the  title^ 
or  refuse  it,  as  they  could  give  him  no  better  title-^ 
The  purchaser  still  required  the  objections  to  be 
cleared  up,  and  the  contract  to  be  performed  j  but 
the  assignees  sold  the  Estate  to  another  person^ 
who  had  notice  of  the  former  contract^  but  was? 
informed  the  former  purchaser  was  unwilling,  to 
complete  his  purchase  (g) :  whereupon  the  first 
purchaser  filed  his  bill  for  a  specific  performance, 
but  it  was  dismissed  with  costs. 

On  the  authority. of  this  case,  assignees  fre- 
quently contend,  that  they  are  not  bound  to  clear 
up  any  objections  to  their  title ;  but  that  the  pur- 
chaser must  take  the  precise  title  the  bankrupt  had, 
or  else  wave  the  benefit  of  the  contract. 

The  decision  does  not,  however,  seem  to  au- 
thorise this  conclusion.  The  same  decree  would 
probably  have  been  made,  had  the  vendors  been 
sui  juris ;  Lord  Rosslyn  thinking  the  objections  to 
the  title  frivolous*  .  The  estate  sold  for  only  84L 
and  the  inquiries  were  so  numerous,  .that  it  was 
impossible,  his  Lordship  said,  for  the  defendants 
selling  this  small  estate,  under  a  bankruptcy,  to 
satisfy  them. 

(g)  See  Huntingdon  v.  Howes,  Binch;  332. 
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It  may  also  be  observed,  that  in  a  prior  case  (h% 
the  court  appeared  to  bb  of  opinion,  that  assignees 
were  equally  bound  to  clear  up  objections  to  their 
title,  2SYendoTS  sui  juris. 

Of  course  equity  would  not  compel  d,  purchaser 
to  accept  a  defective  title  of  assignees. 

In  a  case  (i)  where  a  vendor  agreed  to  sell  a 
leasehold  estate,  and  not  having  the  lease  by  him, 
.  agreed  that  it  should  contain  none  but  fair  and 
usual  covenants^  it  appeared  that  the  lease  con- 
tained  a  covenant  not,  to  assign  without  the  con- 
sent.of  the  lessor;  and  Lord  Kenyon  held  it  to  be 
a  reasonable  covenant,  and  that  the  vendor  could 
therefore  make  a  good  title. 

Many^  gentlemen  to  whose  opinions  the  greatest 
deference  is  due,  consider  a  power  to  a  tenant  for 
life  to  charge  portions  for  his  children,  or  to  ap- 
point the  estate  amongst  his  children,  as  a  riglit 
to  nominate  one  or  more  of  a  certain  number  of 
objects  to  take  the  portions,  or  the  estate ;  and 
that  consequently,  it  is  merely  a  power  of  selection, 
and  cannot  be  barred  by  fine.  Numerous  titles 
have  been  objected  to  on  this  ground;  and  although 

{h)  Spurrier  v.  JIancock,  1  fesp.  Ca.  8.    See.Hcnder- 

4  Ves.  Jun.  667 ;    and  see*  son  v.  Hay,  3  Bro.  C  C. 

Orlebar   v.   Fktcher,    1    P.  632 ;     and    Folkingham    v. 

Wms.  737.  Croft,  3  An^tr.  700, 


(i)  Morgan  v.  Slaughter, 


an 
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an  enquiry  into  the  force  of  the  objectioh  ihaj^ 
perhaps  be  deemed  irrelevant,  it  is  hoped  it  will 
not  be  altogether  unacceptable; 

In  a  very  recent  case,  A.^  tenant  for  life  (with- 
out any  limitation  to  trustees  to  preserve)  ;  re- 
mainder to  his  children  as  he  should  appoint  j 
remainder  tb  himself  in  tail ;  remainder  to  him- 
self in  fee,  levied  a  fine  before  inaking  any  ap-- 
•  pointment,  and  the  titl^  was  objected  t6,  by  a 
gentlemati  for  Whose  opinion  I  cannot  but  have 
great  respect,  qn  the  ground  that  the  power  was 
merely  a  |)ower  of  selection,  and  therefore  could 
not  be  released,  or  extinguished  by  fine. 

It  must  be  admitted  that  the  power  in  this  case 
was  merely  a  power  of  selection,  or,  as  it  is  gene- 
rally termed,'  a  power  of  specification ;  but  it  doe» 
not  appear  to  follow  from  that  admissibn,  that  the 
power  could  hot  be  relqased,   or  extinguished^ 
I'he  only  ground  upon  which  it  can  be  contended^ 
'  that  the  power  could  not  be  extinguished  or  re- 
leased, is^  that  it  was  a  power  simply  collateral }  ^ 
but  it  will  appear,  that  every  case  put  of  a  power 
simply  collateral^  is  where  the  donee  has  no  inte- 
rest whatever  in  the  estate  (k) :  and  such  a  power 

(k)  15  H.  VII.  fol.  1  b.  ',    355  5   Willis  V.   Shorrall,   i 
1  Rep.  Ul,  174 ;  Mo.  605  y    Atk.  474. 
Wall  V.  Thurbome,  1  Vcm. 

certainly    . 
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Certainly  cannot  be  rel^sed  or  extinguished,  either 
By  fine,  feoffment,  or  common  recovery, 

A   power  appendant,   at  least  as  to  the  life 
estate,  it  certainly  ytas  not ;  but  it  seems  to  have 

;  It;         been  t  power  in  gross,  which  although  it  did  not 

•iir  j  arise  biit  of*  the  estate  of  the  tenant  for  life,  must 
be  cott^d^ed  as  exercisable  by  him  for  his  own 

2f'^  ^nefit,  and  not  as  1  mere  collateral  power.  A 
power  to  a  tenant  •  for  life  to  jointur.e.  after  his 
^eath,  k  a  power  in  gross  (/)  (10),     Now  what 

as  I         i^  a  power  to  joiiiture  but  a  poweY  of  selection 

Ml  •        - 

(/)  Edwards  v.  Slater,  Hard.  410.  - 


.  (19)  :^r.  Powell,  (Powers,  13.  27.)  does  not  appear  to 
have  clearly  understood  this  case.  The  case  wasj  that  A. 
tenant  for  life,  with  remainders  over  to  strangers  j  remainder 
tb  hiJ6tiself  in  fee,  with  a  powisr  taqreate  a  term  of  years,  to 
conunejft^  rf^er  his  deathj  cohvcj^d  ,the  lands  in  fee  by  bar- 
gain mnd^salc^T  and  then  executed  bis  power.  The  decision 
was,  tl^at  J^e  power  tvith  respect  to  the  estate  for  life,  was  a 
power  m  gross ;  and  therefore  during  the  continuance  of  the 
remainders io  the  strangers,  tlic  estate  created  by  it  was  good; 
but  that  the  power  m  regard  to  the  Remainder  utfee,  was 
appendant  or  appurtenant  3  and  therefore  rif  that  remainder 
should  come  in  esse,  it  would  not  be  affected  by  the  estate 
created  by  the  powier;  the  remainder  having  been  conveyed 
by  the  donee,  of  the  power,  previpusly  to  the  execution  of  the 
power. 

M  Or 
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or  specification?     The  tenant  for  lift   seliecc% 
the  woman  wham  he  chooses   to  marry,  ^d 
then  appc«nts,  that  after  bis  deajh,  «f;Aw  S^s  esf(ite 
has.  ceased^  'she  shall-  take  the  estate  for  life.-—. 
Here,  as  in  the  case  before  us,  the  estate  appointed 
cannot  take  effect  out  of  the  interest  of  the  donee 
of  the  power,  and  yet  a  p6wer  of  johiturt&g.  Eke 
every  other  power  in  gross,  ipay  be  extingufehed 
by  fine  (w).    Indeed  it  is  not  easy  tp  discover  any 
real  distinction  between  a  power  of  jointviringa  and 
a  power  of  appointii^g.  to  children.    In  neitjier  case 
is-the  donee  compellable  to  exercise  his  power,  and 
in  each  caSie  the  pbwer  is  annexed  in  privity  ta 
his  estate  for  life,  and  he  has  an  interest  arising 
from  the  exercise  of  his  power^  by  the  benefits  it 
enables  hiiri  to  bestow.     In  Edwards  v.  SJater  (n\ 
a  power  to  a  tenant  for  life^o  create  a  lease  far  !31 
years,  to  commence  after  his  death,  fpr.raisii^g.ppr* 
tions,  was  held  by  Hale,  C»  B,  and  Bapon  -Turner, 
to  be  a  power  in  gross^  and  to  be  barable'by  a  fine,  - 
or  feoffment.  Lord  Hale  said,  that  where  tlie  power  . 
does  not  f^U  withjn  the  compass  of  the  estate,  as 
where  the  tenant  for  life  has  a  power  Jto.m^e  V^ 
estate  whicih  is^not  to  begin  till  after  his  o^wto^  estate 
is  determined,  such  power  is  riot  appendant,  or  an^ 

{m)  King  v.  Melling,   X        («)  Hard.  410. 
Ventr.  228. 

'  .  nexed 


jiX'Sf^i  to  tUie  Imi  i  but  it  is  a  powei*  in  ffross,  be^ 
cau^e  the  estate  for  life  has  no  concern  in  it :  and 
yet  sifcjj.a  power  (lie  added)  may  by  apt  words  be 
destroyed  by  release,  or  by  fine  or  feoffment, 
which  C?rry  away  and  include  ^11  things  relating  to 
tfeeb^d. , 

This  gise  seems,  to  govern  the  point  before  us* 
l,ofd  Hale*8  definitipn  or  a  power  in  gross,  clearly 
embracer  a  power  to  a  tenant  for  life  to  appoint  the 
estate  amongst  his  children,  after  his  death  j  ^d 
the  ca^es  are  not  easily  distinguishable. 

The  doctrine,  however,  that  powers  of  this  Jia- 
ture  cannot  be  released  or  extinguished,  is  by  no 
pieans  new. .  It  has  been  frequently  urged,  but 
without  success  i  and  in  the  very  case  of  Edwards 
V.  Slater,  B?ffQn  Rainsford  held  the  .power  to  crem- 
ate the  term  to  be  a  power  simply  collateral ;  ]f}it 
this  Lord  Hale  and  Baron  Turner  clearly  over* 
rulied :  which  niakes  the  case  as  strong  a|i  autho>* 
lity  as  can  possibly  be  wished  for. 

The  error  into  which  the  profession  seem  to 
haye  fallen,  owes  its  origin,  perhaps,  to  powers  in 
gfoss  being  frequently  termed  powers  collateral, 
and  the  word  -"  collateral**  being  considered  ^s 
m^ianin^  dmply  collateral.      Thus  in  Savile  v. 

Blacket  (o),  a  power  to  a  tenant  fpr  life,  to  charge 

>  ■     ,     '  '       .  > 

(0)  LP.  Wms.  77?. 
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money  oh  the  estate,  was  called  by  the  Lord  Cl&aft^ 
cfellor  a  collateral  power;  and  it  iis  observed  in  a 
modern  pubKcation  of  much  merit  (j&),  **  that  the 
power  in  that  case  is  erroneously  called  collateral  i 
whereas,  according  to  Lord  H^e'^  definition,  it  was 
certainly  in  gross.**  The  observation,  that  the 
power  in  question  was  a  jxywer  in  gross,  is  correct  j 
but  it  was  not  erroneously  called  collateraly  as  a 
power  in  gross,  and  a  power  collateral  (not  «W 
pli/  collateral)  is  one  and  the  same  thing.  '  ' 

There  is,  however,  still  an.  authority  behind, 
which  may,  perhaps,  be  adduced  against  this  oja- 
nion.  The  case  to  which.  I  allude  is  Tomlinson 
y.  Dighton,  reported  in  many  books,  which  was 
a  devise  to  A.  for  life ;  and  then  to  be  at  her  dis- 
posal, provided  that  she  disposed  of  the  same  to  any 
of  her  children  after  her  death.  She  executed 
the  power  by  lease  and  release,  and  a  fine ;  and 
a  question  arose  as  to  the  due  execution  of  the 
power.  According  to  the  report  in  Salkeld  (y), 
two  questions  were  made,  the  second  of  which 
was,  whether  this  power  could  be  construed  as  a^ 
power  appendant  to  the  estate  for  life,  so  as  by 
the  destroying  of  that,  it  might  be  destroyed^  or 
extinguished  j  or  a  collateral  one  ?  And  Powell,  !• 

(p)  Saunders  go  Uses«.  164.  (9)  23{K 
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said,  this  was  not  a  pow^r  appendant  or  apj^urte- 
iiant^  nor  was  it  in  the  nature  of  an  emolument 
to  the  estate,  like  a  lease  for  life,  with  a  power  to 
-make  leases  for  21  years ;  for  that  affects  the  es- 
tate for  life,  and  is  concurrent  with  it,  and  has  its 
being  and  continuance  at  least  for  some  part  outpf , 
it ;  but  this  power  arises  after  the  estate,  and  has 
its  eflFect  upon  another  interest,  so  that  the  estate 
for  life  is  perfect  without  it,  and  no  ways  altered 
nor  affected  by  the  execution  of  it. 

Upon  an  attentive  consideration  of  this  case,  it 
will  appear,  that  the  question  was,  whether  the 
power  was  appendant  or  fn  gross  f  the  word 
**  collateral"  bqng  sometimes  introduced^  as  was 
before  ol^s^rved,  instead  of  the  words  ^  in  gross/* 
That  this  was  done  in  the  case  before  us,  is  proved 
by  Mr.  J.  Powell's  argument,  which  is  to  the  same 
effect  as  Lord  tiale's  definition  of  a  power  in 
gross,  in  the^b^ore-mentioned  case  of  Edwards 
y.  Slater:  and  Powell's  opinion  is.perfectly  correct; 
it  being  clear  that  by  the  mere  conveyance  of  the 
estate  for  life,  by  what  is  termed  a  rightful,  or 
innocent  conveyance,  a  power  in  gross  is  npt  des* 
tfoyed.  Mr.  Justice  Powell's  opinion  certainly 
ifras,  that  the  power  was  a  power  in  gross ;  and  it 
seems  so  to  have  been  considered  by  Mr.  Peere 
'\^illiams  yrho,  in  his  excellent  argument  in  that 
M  3  case^ 


c^e  (f),  in  instver  to  jin  objedioii  that  tb*  jk)War 
was'  destroyed,  admitted,  that  if  the  fiile  had  beeu 
levied  before  the  lease  and  release,  it  ^ould  have 
pperated  as  an  extinguishment  of  the  power.  ^ 

For  he  contended,  that  as  tile  fine  came  after 
the  release,  U  came  tpo  late  to  do  any  hurt ;  and 
although  he  afterwards  S2ud  that  the  power  seeiiied 
collateral,  yet  he  did  not  rely  upon  that^  and 
cited  no  other  authority  than  the  old  case  of  a. 
power  to^  executors  to  sell,  \vhich  is  clearly  a 
power  simply  collateral,  Parker,  C.  J.  in  deliver* 
ing  the  resolution  of  the  court,  said,  that  as  to  the 
first  objection,  that  the  power  was  extinguishe4 
by  the  fine,  it  might  be  answered,  that  if  the 
power  was  well  executed,  it  was  e:fcecuted  by  the 
deed,  which  was  antecedent  to  the  fine;  and  there- 
fore it  was  impossible  for  the  pqwer  to  be  extin^ 
jguished  by  the  fine  (s). 

From  this  it  clearly  appears,  that  the  court 
thought  the  power  could  have  been  destroyed  by 
fine,  as  otherwise  the  answer  would  have  been^ 
not  that  the  fine  came  too  late,  but  that  the  power 
could  not  have  been  extinguished  by  fine.  Indeed 
this  is  so  apparent,  that  the  ca§e  of  Tomlinson  y, 
Dighton  wt)uld  not  have  Ijeen  dwelt  upon  so  longj^ 

(r)  Siee  1  P.  Wms-  HS.  {s)  IQ  Mod.  72.  ^     , 
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had  not  the  late  Mr.  Powell,  in  his  Treatise 
of  Powers,  (p.  9.  S3.')  considered  the  power  in 
this  case  as  a  power  simply  collateral.  He 
states  broadly,  that  the  court  were  unanimously 
of  opinion  that  the  wife  had,  under  the  will,  an 
estate  for  Kfe  oro/y,  with  a  power  of  specification 
simply  collaterally  and  this  error  has  been  copied 
from  Powell  into  a  note  to  the  last  edition  of  the 
Modern  Reports  (t\  as  will  appear  on  examina- 
tion of  the  authorities  referred  to  in  that  note. 

If  the  learned  reader  should  agree  with  me  in 
thinking,  that  in  Tomlinson  v»  Dightqn,  the  power 
was  deemed  a  powef  in  gl'oss,  that  case  alone  must 
rerfldye  the  objection  taken  by  the  profession,  and 
is  a  decisive  answer  to  the  objection  raised  in  the 
case  to  which  I  have  been  addressing  myself. 

Before  quitting  this  subject,  it  may  be  remarked, 
that  Lord  Hale's  definition  of  a  power  in  gross 
ihay  always  be  successfully  resorted  to  in  practice, 
as  a  mean  to  discover  whether  or  no  any  particu- 
lar power  b^  a  power  in  gross. 

It  so  often  becomes  necessary  to  consider  in 
what  cases  an  uninterrupted  -possession  creates  a 
title,  that  the  introduction  of  a  few  general  obser* 

(0  i  Mod.  190.  N.  (f ), 
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vations  on  the  operation  of  the  statute?  of  Umita* 
tions,  may  not  be  deemed  impertinent. 

1*  The  statutes  of  limitfitions  operate  by  w^y 
of  bar  to  the  remedy^  znd  not,  like  the  statute  of 
fines,  as  a  bar  to  the  right.  Therefore,  although 
a  person  is  barred  of  pne  remedy,  yet  he  may  pur- 
sue any  other  remedy  which  may  afterwards  accrue 
to  him.  Thus  where  a  tenant  in  tail  disconitinued 
for  three  lives,  and  the:  issue  in  tail  was  barred  Af 
his  formedon  by  the  21  Jac.  I.  (w);  afterwards  by 
the  deaths  of  the  three  tenants  for  life,  a  right 
of  entry  aqerued  to  the  issue,  who  entered,  and 
his  entry  was  held  lawful  (z), 

2.  it  is  a  very  common  error,  that  the  rig^t$ 
of  infants,  ^me^  covert^  persons  in  prison,  and 
beyond  sea,  are  saved  by  the  Act  of  32  Hen.  VIII. 
(y ) ;  but  on  examination  it  will  appear,  that  the  sav* 
ing  extended  only  to  persons  who  laboured  under 
any  of  those  disabilities  at  the  time  the  statute 
tuas  made  (z). 

3.  The  saving  clause  in  the  Act  of  James,  only 
extends  to  the  persons  on  whom  the  right  jtrst 

descends,  and  therefore  when  the  time  once  begins 

.   .>    ,.  i .    ..-  -  .\  ..,  .       ^  *' 

(«)  Ch.  16,                  •  0)  Ch.  2. 

(x)  Hunt  V.  Bourne,  Lutw.  (%)  Sec  Bro.  Re^dingi  p^ 

78]  i    2  Salk.  4to|   Cohd.  60. 
124;  1  Bro.  P.  C.  53. 
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p  run,  nothing  can  stop  it.  So  that  pn  (hc^  de^tb 
pf  ^  piersbn  in  jxrho^  life  the  time  first  beg^fo  tp 
irun,  his  heir  miu^t  enter  within  the  residue  of  ltl» 
IQ  years^  although  he  laboi|rec|.um^|:  a  di^lnl^ 
.at  the  death  c^  his  ancestor* 

In  the  case  of  a  fine,  it  e^em^  diat  if  a  per$0|i 
.die  luider  9  disability,  his  heir  ig  excepted  put^f 
the  statute  of  fine^  by.  the  proviso  (/?) ;  but  ill  ii^ 
gtJ^tute  of  Jam^,  the  legislature*  bring  awar«  of 
this  point,  ejcpresdy  provided  for  the  death  <yi  tl)f 
person  to  whom!  xh^Jirst  right  should  descend,  and 
therefore  the  heur  inust  entqr  within  )Q  years  aft^ 
the  death  of  \m  ancestor  tp  whoip  the  right  ,/?m 
descended,  although  he  die4  under  a  disjibility  (h). 

%  It  1^  ge^eraUy  conceived,  ths^t  ft  po^sesmon 
for  60  years  creates  ^  goo4  t|tle  ags^t  all  the 
world.  Thus  Judge  Jenjdns  (c),  lays  it  down 
withoqt  qualifi<;aticm,  ^^  that  a  peaceable  possession 
for  60  ye^urs  makes  a  right ;  for  21  Jac.  L  ch,  16, 
takes  away  the  s^sise;  32  H.  VIIL  takes  away  the 
writ  pf  right  and  the  formedon.*'  So  Mr.  Justice 
Blackstone  says  (c{},  ^^  that  the  posse^on  pf  lands 
in  fee  s^niple  uninteri:uptedly  fqr  60  years,  is  at 

(a)  See  Cruise  on  Pines^    pi,  97^ 
3^8,  and  the  cases  there  cited.         (c)  1  Cent.  pi.  49. 
'  \l)  See  Jenkins,  4  Cent.      '  {d)  3  Coram.  igS. 
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preisem  a  efficient  title  against  all  the  Worlds  and 
iMttiot  be  impeached  by  any  dorm^dit  claim  what- 
fioevier/*  Thfe  however^  Mr.  Christiaii  remarks, 
in  a  tiidte  to  the  sixTve  passage,  is  £ar  fram  being 
universally  true ;  for  cm  umnterrupted  pdssi^ssion 
WBQ  fears  ^11  not  dr&s^e  a  tkte,  where  the  claim- 
ftft  or  deiiiandaiit  had  no  right  to  ent^  WithiA  that 
liAiej  asf  where  an  e^ate  in  tail,  for  Mfe,  or  for 
^  j^eanj,  coniHiues  above  ^  years,  ^&\  the  rever- 
1»ener  may  enter  and  recover  the  estate* 

Perhaps  this  remark  is  not  sufficiently  pointed; 
Bbk:kstone  certainly  did  not  mean^  that  the  law- 
ful possession,  dimbg  (SO  yedrs,  of  a  tenant  i&  tail, 
-~fo^  fife,  or  for  years^  wbUld  operate  as  a  bar  tb 
ffie  reversioner's  titte,  but  hfe  alluded  to  a  cfestf  ad- 
Tttrse  pesisessibil  for  60  yfears. 

However,  evert  in  this  light,  hits  positidn  ad- 
mits of  exceptions :  for,  as  the  statutes  of  limi- 
tation^ bar  th^  remedy  onlyy  and  not  the  righ^  it 
is  possible  that  iti  <^state  may  be  enjoyed  adversely 
for  hundreds  of  years,  aiid  tnsly  at  last  be  re- 
covered by  a  remainder  mail.  For  instance,  sup- 
fiose  an  estate  to  t>e  limited  to  one  in  tail,  with 
remainder  over  to  another  in  fee,  and  the  tenant 
in  tail  to  be  barred  of  his  remedy  by  the  statutes 
of  •limitations,  it  is  eviderif,  as  his  estate  subsists, 
the  remainder  man's  right  of  entry  cannot  take 

'  place 
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plzce  until  the  feflui*^  of  issue  of  the  tefiant  in 
tail ;  which  m^j  not  happcSi  for  an  immense  mxm* 
ber  of  yedfs; 

This  doctrine  is  illustrated  by  the  great  case  of' 
Taylor  v.  Eforde  (^),  where  an  estate  t^ras  settled 
dn  several  persotis  successively  in  tjul ;  remainder 
fo  A,  in  fee;  and  ojie  of  the  remaiiider  meii  in 
tail,  being  out  of  possession,  brought  an  ejectment^ 
which  was  held  to  be  banned  by  the  statute  of 
Bmitations.  Afterwards  all  the  tenants  in  tail, 
died  without  issue,  and  the  then  heir  at  law  of  A» 
brought  an  ejectment  within  20  years  from  the 
time  his  remainder  fell  into  possession,  and  he*  Re- 
covered the  estate* 

S.  After  passing  the  Act  of  32  Hen.  VIII.  and 
before  th^t  of  the  21  Jac.  I.  although  a  man  had 
been  out  of  possession  of  land  for  60  years,  yet 
if  his  entry  was  not  tolled,  he  mjgftt  enter  and 
bring  any  action  of  his  own  possession  (/).  Some 
have  thought  that  still  to  be  law  (§•),  but  it  must 
be  remembered,  th^t  the  law  waar  alti^i'ed  by  the 
statute  of  Jaities  J  by  which  no  person  can  now 
entevy  except  within  20  years  after  his  title  ac- 
crues. ' 

(e)  1  Burr.  60-,  5  Bro.  P.C.  (g)  See  Wood's  Inst  557 1 
^7 ;  Cowper^  689.  andChristian's a«  to 3 Black. 

{/)  See  4  Co.  11  b.  Comm,  196. 

6.  The 


|T^  OF  THB  TITLE 

t 

6*.T^  r^le  in  equity,  that  the  statute  of  limita^ 
^v^  4p^  ^^  t^ V  ^  ^^^^^  estate,  holds  only 
as  between  cestui  qv/e  trust  and'  trustee,  not  \^^ 
tween  cestui  que^  trust  and  trustee  on  one  side, 
^d  strangers  on  the  other ;  for  that  would  b^  to 
ma^e  f  ^e  statute  of  no  force  at  all,  because  there 
}s  hardly  an  estate  of  consequence  without  such  a 
trust,  and  so  the  act  wovild  never  take  place. 

.  Therefore^  where  a  cestui  que  trusty  and  his 
frust^,  are  both  o^t-  of  possession^  for  the  tiipe 
linuted,  the  party  in  possession  has  a  good  ha^ 
against  both  (A). 

.  7.  Al^ough  the  statute  cannot,  as  between, 
the  ^%^tee  and  e^^ttd  gitf.  tFUst^  9S^x^  ^  a  bar. 
f o  the  latter,  yet  the  trustee  n[iay,  in  some  cases, 
^^  baiJ/ed  by  the  possession  of  his  cestui  que  trusty^ 
^r  those  claiming  under  him  (t).  A  cestui  qud 
trust  is  as  a  tenant  at  will  to  the  trustee,  and 
therefore,  unless  *^4^r  very  P?^^^}^  ^^^V^z 

.    iji)  Per.  Lord  Hardwicke>  IJamioodv.  Oglandcr,  6  Vcs^, 

in  casu  ljcwf^\ri  v.  Mack-  Jun.  199,  8  Ves.  Jun.  106. 
worth,  Baraard.  Hep.  Cha.        (i)  See  Lord    Portsmouth 

^45^   ]5  Vin.  125,  li.  to  pi*  v.  Lord  Effingfeaip,   1  Vcs. 

1 3    and  see  Townsend   y.  430  ^  Harmood  v.  Oglander> 

Townscnd,  1  Bro.  C.  C.  550 5  6  Ves.  Jun.  199,  8  Ves.  Jun^ 
Clay  V.  Clay,  3  Bro.  C.  C,   io6. 
63d,  D*  \  Atnbl.  645, 5    and  > 

Stances, 


ttaJaces,  time  could  not  operate  as  a  bat  (A). 
But  where  a  cestui  que  trust  sells  or  devises  the 
ests^te,  and  tlie  vendee  or  devisee  obtains  posses- 
sion of  the  tideMdeeds,  and  enters,  and  does  rid 
act  recognising  thetrustee^s  title,  it  seemsf  the 
statute  wiH  operate  from  the  time  of  such  entry. 
This  is  a  pointVwhich  daily  occurs  in  practice; 
but  it  rarely  happens,  ftat  a  purchaser  can  be  ad- 
vised to  (fispensewith  the  conveyance ;0f  a  legaf 
estate,  where  .the  defect  wifl' appear  on  the  abstract 
whenhesiells* 

8.  The  statufes  of  limitations  certainly  cannot 
.bperate  as  between  cestuis  que  trust  y  but  it  seems 
that  equitj,  in  analogy  to  the  statute,  will  hold 
dme  "a  bar  (/)•  And  indeed  that  equitable  rights 
in  general,  wHl,'  in  analogy  to  the  statute,  be 
aflfected  by  time,  in  like  manner  as  legal  estates  (w)/ 

This  is  exemplified^  in  some  degree,  by  the 
rules  respecting/  an  equity  of  redemption,  which 
^  fe  a  mere  creatiire  of  the  couit  (w). 

In  Clay  v.  fllay  (6),  Lord^  Camden  laid  down 

(i)  See  a  Mod.  149.    Sari  Ventr:  840;  Pmsoo  v,  Pid^ 

Pomfret  v<   Lord  Windsor^  ley,  l.Cha^Ca/1023  Jennc^ 

2Ves.  472.                  ^  v.Tracey,  and  Belch  v.  Har- 

(/)SeeHanpoo'dv*Oglan-  vey,  3  P.  Wms.  28S.  n. 

der,  uHsup.  (0)  3  Bro.  C.  C.  639.  n.  3 

(m)  See  1  Atk.  47O.  Ambl.  €45, 

(n)  White  ,v.    Ewer^    2 

this 
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this  4octrine  very  cl(?arly<i  fh  iiai4»  ^  as  ofieQ 
9$  partt2itn,en,t  has  limited  the  tiin$  of  ac4aQs  m^ 
ren]ye4ieS|  to  a  certain  period,  in  ^gal  proQee^iag^ 
the  Court  of  Chancery  adopted  that  rule,  a^d  ap- 
plied it  to  s^nilar  cases  in  equity*  Fcur  when  th^ 
WgisUture  has  fixed  ^e  time  at  I^w^  it  woul4 
have  been  preposterous  for  equity  (which  by  i^ 
owA.  proper  authority  always  maintain^  a  limi^r 
^on)  to  countenance  laches  beyond  the  perk)4 
that  law  had  been  confined  to  by  p^rliameDt» 
And,  therefore,  in  all  cases  where  the  l^gal  r^h^ 
has  been  barred  by  parlianaeitt,  th^  equitable  right 
to  the  same  thiog  has  beex^  cpnclp^  \>y  the  sam^ 

Tlie  legal  provision  ^e  so  strictly  a^red  to, 
that  persons  laboming  under  »ny  ipf  the  disabiUr 
ties  specified  i^  che^s^ute  of  linit;i,tionj^  will  bf( 
^w^d  the  same  tiq^ie  as  in  the^ca^  oi  a  l^gal 
claim  (/>)• 

9.  These  ohsen^tioi^  m^y  be  clp^  by  pb^ 
§erving^  that  few  ca^  occur  in  whi^  ^  tptle 
depending  on  the  statute  of  limitations  can  be 
Fscommended.  The  bare  receipt  of  rent  is  no 
ouster,  and  thferlefore  the  operation  of  the  statute 
must  frequently  If^  prevented  )^j  the  ^^teQce  of 

ip)  LjFttop  V.  hyitQn,  4  Bro.  C.  a  441. 

a  lease 


a  le??e' f  raf^tp4Mqr  the  pqt?pn  whose  Wtp^egt  & 
TOsl^  to  be  barred.  3p  (?)  there  iii?iy  bA  a  jCfisi^ 
where  the  circumstance  9f  concealing  a  ^eedsbajl 
prevejittb^  statute'  barring  j  b)it  th^  it  ix»i$t  W 
a  t;o/afl^ia?ry.^j^(i/wz*4sZ2^iea^  detaini^  fpT  tbi-j 
s^y  tha^,  i^ere^  heaving  an  old  deed  qx,  pQe%  pQ$* 
ses^on  %(ial^  flepdvie  a  )li2^  of  the  I^eij^t  of  th^ 
Act,  ijs  |[9ibg  too  %,  and  would  be  a  h^ursh  Qopr 
struction  of  a  statute  made  for  the  quiet||ig  qi 


formerly,  wlierie  a  ifei^dor  jc|a^]!xe4  ^:fl^^  > 
modern  wUl]^  by  whidjii  th^  1)^  at  law'  wa^  di$« 
infeeri^,  it  was  jj»ua|  ta  r^uir^  the  will  tgi 
bf  proy^  in  ^qi^ty.  ^gsfiosjt  ^h^e  l^r  at  kiw  (r)jj 
but  this  practice  is  now  almost  wholly  (^o^ 

vln-  C^on ' y.  Wilff?|t^(^  %  p^rchajpr  V|4» 
in  the  first  instaince  d^h^g^d  ^ovfi  his  p^rctHLSi^ 
on  accpynt  ^f  tt^ynlk  Jif>pp^g  prove^.  iig^a^ 
tl^p  heir  at  law ;  but  qn  ^  ^rphearing^  ^^^  V^i?  ^^^ 
p^Ied  1^  taike  the  title*    '  ^   .  ;^ 

,(^)  P^  Lord  IJardwic^^J,  P^y^ucit,  3  At!;,  l^}  ^ee 

k  C(wzi  Lewellin  v..  Mack-  also  Snell  vw  Silcock,  5  Ves. 

worth,  'Barnard.  Rep,  Cha.  Jun.  46g, 

445;     25  ^Vin.    Abr.    126,  (r)    See    Fekmfe's     Pbst- 

ph  8  j  ii  Eq.  Ca.  Abr.  579,  huma,  234.              '" 

pi.  9  >    and  see  Donnet  r.  (^)  3  P.  Wms,  19^. 

.      "  '    "Th'is ' 
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Tfiis  decrw,  however,  was  made  on  the  par» 
tfciilar  circumstances  of  the  case,  and  the  point 
was  by^  no  nieinfe  Settled.  ' 
'  But  in  Bellamy  Vi  Livemdge  (^f);  ^^  ^^^  r^- 
ctivedthe'maistePs  Approbation,  although  the  will 
Mfas  not  proved  igainst  the  heir  at  law ;  and  upon 
exception^  to  his  report  on  Aat  account  coiifin^  or!,* 
Lord  Kenyott,  thferi  Mastef  of  the  Rolisi  over- 
ruled theni* 

It  is  not  unusual  to  require  tte  fieir  at  law  to 
jdmTn^tKfe  conveyance,  if  His  concurrence  ian  be 
easily  cfbtatned ;  and  inhere  he  is  a  party  to  a 
conveyance  in  any  othet  chara<;tefi  he  is  invarii 
ably  made  a  conveying  jparty,  iii  his  eharacfter  oT 
heir  at  law.  

In  all  cases  where  a  bill  in  equity  is  filed  by  a: 
vendor  for  a  specific  performance,  the  defendant,' 
the  purchaser,  may  if  .he  please  have  a  reference 
as  to  the  title*  -  The  rule  ts  foundeid  upoti  thi^ 
princ^le,  that  i^  instead  of  bringing  an  action  for 
damages  for  breach  of  covenant,  the  plaintiff  seek 
a  specific  performance,  the  defendant  has  a  rights 
in  considefation  of  the  equitable  ^felief  wh'iiH  is 

<OCliao.   i  Jfuncr  X7S6,    Hibbard,  2  Dici,  7S0j  and 
Ms. ',  and  see  Wakeraan  y.    see     Travell    y.    Danyersy 
'Pachess  of  ftatlattd,  3  Ves.    Fmch.  380. 
Joa.  ^  i  sedvide  Smith  v. 

,     sought,^ 
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.^^ught,  to  have  the  title  assured  in  ai  maimer  he 
otherwise  could  nptt  Therefore  the  court  never 
acts  upon  the  fact,  that  a  satisfactory  abstract  was 
delivered  j  unless  the  party  has  clearly  bpund  him- 
self to  accqjt  the  title ;  but  though  the  abstract  . 
is  in  the  h^nds  of  the  party,  who  says  he  cannot 
object  to  it,  yet  he  may  insist  up6n  a  reference! 
because  by  th6  production  of  papers  which  can 
be  enforced,  and  by  the  examinations  land  en- 
quiries which  c^n  be  made,  by  virtue  of  the  de- 
cree, the  title  may  be  examined  in  a  manner  it 
never  could  upon  a  mere  abstract  (u). 

"  It  sometimes  happens j  that  a  purchaser  con- 
$entis  to  take  21  drfective  title,  relying  for  his 
security  on  the,  vendor's  covenants.  Where  this 
is  the  case,  this  should  be  particularly  tnendoned 
to  be  the  agreement  of  the  pilrries ;  a^  it  hais  been 
argued,  that  as  the  defect  in  question  was  known. 
It  must  be  understood  to  have  been  the  agree- 
ment of  the  purchaser  to  take  the  title  subject  to 
it,  and  that  the  covenants  for  the  title  should 
Hot  extend  to  warrant  it  against  this  particular 
defect**  (j?).  ' 

The  agreement  in  such  cases,  and  the  covenants 

(2»)  See  Lord  iBl^n'fijtidg-        (a)  See  But1er*s  n.  (l)  to 
ment  in  Jenkins  v.  fBe»^    Co.  Litt.  384^  a. 
6Vcf.Jun,653, 

■^        ^  to 
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to  guard  against  the  defect,  should  be  entered  into 
by  a  separate  instrument ;  unless  the  objection  to 
the  title  appear  on  the  face  of  the  conveyance. 
.  Where  a  vendor  has  not  a  title  to  the  estate, 
the  court  wM  not  do  an  impossible  thiAg,  but 
ixrill  leave  the  purchaser  to  his  remedy  at  law 
upon  the  articles  (y).  It  is  not,  however,  neces* 
sary  that  a  vendor  should  have  the  legal  estate, 
for  tf  he  has  an  equitable  title,  the  court  will 
decree  a  performance  (z). 

It  may  here  be  observed,  that  if  an  exception 
taken  to  a  report,  that  a  good  title  cannot  be  made, 
be  overruled,  the  purchaser  should  obtain  an  order 
for  the  exception  to  istand  over;^  as  if  disallowed,  it 
would  appear  upon  record,  that  a  good  title  could 
not  be  made  (a). 

If  a  good  title  cannot  be  made,  a  purchaser  is 
entitled  to  his  expenses  (b) ;  and  if  his  moftey  has 
been  lying  ready,  without  interest  bdng  made  by  it, 
he  is  also  entitled  to  interest  (c). 

i  ' 

{tf)  Crop  V.  Norton,  2  Atk.  1  Esp.  Ca.  26S.    See  Cam- 

74 ;     9  Mod.  233  j    S.  C.  j  field  v.  Gilbert^  4  Esp.  Ca. 

*%id  see  3  Bos.  and  Poll.  167.  221. 

(2)  Crop  V.  Norton^  ubi  (c)    See   infra,    ch.    10  f 

sup.  Flurean  y .  Thomhill,  2  Black. 

(a)  See  1  Ves.  Jud.  56?..  Ip78. 


(k)  Richards  v;    Barton, 


But 
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But  if  the  vendor  is  (without  fraud)  incapable 
of  making  a  good  title  (d),  the  purchaser  is  not 
entitled  to  any  damages  for  the  fancied  goodness 
of  his  bargain,  which  he  may  suppose  he  has 
lost*  Neither  is  he  entitled  to  any  damages, 
although  he  may  be  a  loser  by  ha\ing  sold  out  of 
the  funds,  which. may  hzv^e  risen  in  the  mean 
time ;  because  he  had  a  chance  of  gaining,  as  ^ell 
as  losing,  by  a  fluctuation  of  the  price  (e). 

If  the  vendor  cannot  make  a  title,^  and  the  pur- 
chaser  has  paid  any  part  of  the  purchase-money, 
it  seems  he  has  a  lien  for  it  on  the  estate,  although 
he  may  have  taken  a  distinct  security  for  the 
money  adysmced  (/)• 

(d)  See  3  Bos.  and  Pull,    uHsup. 
1^7'  (/)  Lacon  r,  Merfmsj,  $ 

ie)  Flurcaa  v.  ThomhiU,    Atk.  l. 


K  2  CHAP- 
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CHAPTER  VIIL 

OF   THE    TIME    ALLOWED    TO     COMPLETE   THE 
CONTRACTfL 

In  sales  by  private  agreement,  it  is  usual  to  fix  a 
time  for  completing  the  contract,  which  is,  at  law, 
deemed  of  the  essence  of  the  contract ;  but  in  cer- 
tmn  cases,  equity  will  carry  the  contract  into  exe- 
cution, notwithstanding  the  time  appointed  be 
elapsed :  for,  as  Lord  Eldon  remarks,  the  title  to 
an  estate  requires  so  much  clearing  and  enquiry, 
that  imless  substantial  objections  appear,  not  merely 
as  to  timcy  but  an  alteration  of  circumstances 
aflFecting  the  value  of  the  thing;  or  objections 
arising  out  of  circumstances,  not  merely  as  to  time^ 
but  the  conduct  of  the  parties  during  the  time ; 
unless  the  objection  can  be  so  sustained,  many  of 
the  cases  go  the  length  of  establishing,  that  the  ob- 
jections cannot  be  maintained  (a)/ 

Objections  on  account  of  delay  seem  divisible 
into  two  kinds.     The  one  where  the  delay  is 

(fl)  Per  Lord  Eldon,  see  7  Ves-  Jua.  274. 

attri- 
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attributable  to  the  neglect  of  either  paity;  the 
other  yrhere  the  delay  is  unavoidably  occasioned 
by  defects  in  the  title ;  and  of  each  of  these,  t^re 
shall  treat  in  its  orden 

I.  First  then^  with  respect  to  delays  occasioned 
by  the  neglect  of  either  party* 

The  time  fixed  on,  for  the  completion  of  a  con- 
tract, was  formerly  paid  less  attention  tq  in  equity, 
than  it  now  is,  which  seems  to  have  arisen  from 
the  c^e  of  Gibson  v.  Paterson  (i),  where,  accord- 
ing to  the  report,  a  specific  performance  was  de- 
creed in  favor  of  the  plaintiff,  the  vendor,  with- 
out any  regard  had  to  his  negligence  in  not  pro- 
ducing his  title-deeds,  &c.  within  the  time  limited. 
And  Lord  Hardwicke  i$  reported  to  have  said, 
that  most  of  the  cases  which  were  brought  into 
the  court,  relating  to  the  execution  of  articles  for 
the  sale  of  an  estate  were  of  the  same  kind,,  and 
liable  to  that  objection ;  but  that  he  thought  there 
was  nothing  in  the  objection. 

It  appears,  ^owever,  that  this  case  is  nusreport- 
ed  \  for  Lord  Rosslyn,  in  Lloyd  v..  Collet  (c),  said, 
he  had  looked  into  the  case  of  Gibson  v.  Pater- 
son, in  which  the  reporter  had  mtade  Lord  Hard- 
wicke treat  the  time  as'whoUjr  immateriaL    He 

(b)  I  Alk.  12.  *  (c)  4  Ves  Jun.  69O,  N.  5 

and  4,Bro.  C.  C,  49?. 
N  3  said 
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said  it  was  to  be  observed,  that  the  circumstances 
of  that  case,  of  which  he  had  taken  a  copy,  did 
not  call  for  any  such  opinion.  The  purchaser, 
who  hung  back,  had  bought  an  estate  in  mort- 
gage. The  'contract  took  place  in  November, 
and  was  to  be  completed  in  February  j  in  that 
time  therefore  the  mortgage  could  only  be  paid 
off  by  treaty  with  the  mortgagee.  0pon  the  facts 
it.  appeared,  that  application  had  been  made  to  the 
mortgagee,  who  consented  to  take  his  money. 
Drafts  of  conveyance  Were  made,  and  counter- 
manded by  the  purchaser.  He  had,  after  the  con- 
tract, demised  part  of  the  estate  to  the  vendor  at^ 
rent ;  arid  upon  application  being  made  to  him, 
every  thing  being  ready,  he  said  he  would  be 
off  the  bargain;  he  had  no  money  to  pay  for. 
it }  and  if  they  attempted  to  force  him,  he  Woulft 
go  to  Scotland  to  avoid  it.  Lord  Rosslyn  added, 
there  could  not  be  the  smallest  argument  upon  it, 
nor  the  least  doubt  about  the  decree. 

The  true  ground  of  the  decision  in  Gibson  v. 
Paterson  being  ascertained,  it  has  been  settled, 
that  a  man  cannot  call  upon  a  court  of  equity  for 
a,  specific  performance,  unless  h^'  has  shewn  him- 
self ready,  desirous,  prompt,  and  eager ;  and  there- 
fore tiine  alone  is  a  sufficient  bar  to  the  aid  of  the 
court. 

Thus 
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Thus  in  a  case  (d)  where  the  parties  differed 
ds  to  the  construction  of  an  agreement,  and  after 
a  delay  of  7  years,  one  of  the  parties  filed  a  bill 
for  a  specific  performance,  it  was  dismissed  merely 
<m.  account  of  the  staleness  pf  the  demand. 

If  the  vendor  be  not  ready  with  his  abstract, 
and  title-deeds,  at  the  day  fixed,  an  action  will 
ftot  li^  against  the  piu-chaser  for  non-performance 
rfjhe  agreem^it. 

Thus  in  a  case  (e)  where  upon  a  sale  it  was 
Agreed  that  a  good  title  should  be  made  out  by 
<tbe  10th  of  July.  In  the  beginning  of  July  the 
•purchaser  called  on  the  vendor  to  shew  him  the 
title-deeds,  but  he  not  ha^dng  them  in  his  posses- 
sion, gave  the  purchaser  an  abstract  of  the  title, 
^hich  did  not  contain  any  of  the  deeds;  and 
although  it  was .  suggested  that  an  application 
ought  to  have  been  made  to*  the  ^vendor  at  an 
earli^  period,  yet  Lord  Kenyon  ruled  otherwise, 
as  the  seller,  he  said,  ought  to  be  prepared  to  pro* 
duce  his  title-deeds  at  the  particular  day. 

This  rule  does  not,  however,  prevail  in  equity ; 
for  it  is  there  considered  equally  incumbent  oh 
the  purchaser  to  ask  for  the  abstract,  as  for  the 

(d)  Mil  ward  v.  Earl  of  (e)  Berry  v.  Young,  2  Esp. 
Thanet,^  Ves.Jun.  720,N.      Ca,  640,N. 

N  4  vendor 
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vendor  to  deliver  it.  A|id,  therefore,  if  a  pur^ 
chaser  dq^not  call  for  the  abstract  before  the  time 
agreed  up6n  for  its  delivery  {f) ;  or  do  not  ask 
for  it  until  it  has  become  impossible  to  execute 
the  agreement  by  the  day  fixed  {g\  equity  wi^I 
consider  the  time  as  waved. 

So,  if  the  purchaser  receive  the  abstract  after 
the  day  appointed,  and  do  not  at  the  time  ob- 
ject to  the  delay,  he  cannot  afterwards  insist  upon 
it  as  a  bar  to  a  performance  in  specie  (A). 

It  is,  hdwever,  clearly  settled,  that  a  specific 
performance  shall  not  be  enforced,  where  no  steps 
have  been  taken  by  the  vendor,  although  m  pnv 
per  time  urged  by  the  purchaser  to  do  so,  and  the, 
purchaser,  immediately  when  the  time  is  elapsed^ 
insists  upon  his  deposit,  aud  refuses  to  perform 
the  agreement. 

This  was  decided  in  Lloyd  v.  CoHet(i)}  the 
case  was,  that  on  the  10th  August  1792,  the 
deft^dant  contracted   fpr  the  purchase  of  th? 

;    (/)  Guest  v.  Homftay,  5         (i)  4  Bio.  C.  C.  46^ ;  4 

'^V^.  Jun.  818.'  Ves.   Jud.  6895     and    se^ 

{£),  Janes  v.  Price^  3  Anstr.  Pincke  v.  Curteis^  stated  t»- 

924.  fra }  Potts  v.  Webb,  4  Brp. 

.     (A)  Smith  v/  Burnam,    2  C.  C.  330,  cited;  and  Paine 

Anstr,  527 ;  and  see  Seton  v.  v.  MeJler,  6  Ves.  Jun.  34^. 

Sladc,  7  Ves.  Jun;  26^. 

ests^te. 
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fetate,  the  purchase  to  be  completed  on  or  before 
the  25th  of  March  1793,  and  had  frequently  be- 
tween those  times  applied  for  an  abstract  of  title, 
but  could  not  obtain  one.  Shortly  after  the  25th 
of  March  1793,  the  purchaser  appKed  for  his 
deposit,  with  interest  from  the  10th  of  August 
1792,  when  he  paid  it ;  and  afterwards  repeatedly 
applied  for  it  before  the  10th  of  June  1793,  when 
he  brought  an  action  for  the  deposit.  Oji  the 
16th  of  September  1793,  an  abstract  was  delivered; 
the  purchaser  was  then  out  of  town,  and  on  his 
return  on  the  25th  of  October,  wrote,  insisting 
that  he  would  not  complete.  On  the  6th  dF 
November  the  bill  was  filed  by  the  vendor  for 
a  specific  performance,  and  for  an  injunctioA 
to  restrain  the  proceedings  at  law.  Lord  Rosslyn 
said,  the  conduct  of  the  parties,  inevitable  accident^ 
&c.  might  induce  the  court  to  relieve ;  but  it  waai 
a  different  tiling  to  say,  the  appointment  of  a 
day  was  to  have  no  effect  at  all,  and  that  it  was 
not  in  the  power  of  the  parties  to  contract,  that 
if  the  agreement  was  not  executed  at  ^  particular 
dm^  the  parties  should  be  at  liberty  to  rescind  it. 
And  his  Lordship,  therefore^  considered  the  con« 
tract  as  at  end, 

Biit  where  a  vendor  has  proceeded  to  make 
out  his  title,  ai^d  h^  upt  been  guilty  of'  gro^ 

negligenee^ 
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negtigeace,  equity  will  assist  him^  although  die 
title  was  not  deduced  at  the  time  appointed. 

Thus  in  Fordyce  v.  Ford  (A)^  the  purchase  was 
to  be  Completed  on  the  30th  of  July  17&S,  The 
abstract  was  not  delivered  until  the  8th,  and  the 
treaty  continued  until  the  25th  of  September,  on 
which  day  the  deeds  were  delivered,  and  every 
difficulty  cleared  up  j  when  the  purchaser  refused 
to  proceed,  alledging  that  he  wanted  the  estate 
£>r  a  residence  for  the  last  summer,  and  insisting 
be  was  not  bound  to  go  on,  on  aca>imt  of  the 
^belay*  The  Master  of  the  Rolls  said,  the  rule 
certainly  was,  that  where  in  a  contract  either  party 
bad  been  guilty  of  gro^  negligence,  the  court 
would  not  lend  its  assistance  to  the  completioii 
of  the  contract ;  but  in  this  tase  faetiuought  th^e 
bad  been  no  such  negligence,  and  decreed  accord* 
iogiy;  adding,  that  he.  hq)ed  it  would  not  be 
.gathered  from  thence,  that  a  man  was  to  enter 
into  a  contract,  and  think  that  he  was  to  haive  his 
own  time  to  make  out  his  title^ 

The  rules  on  this  subject  apply,  as  they  ought 
to  do,  to  each  party. 

And  therefore  where  a  purchaser  permits  a  long 
time  to  elapse,  without  evincing  any  intention  to 

(ft)4BraC.C.  494. 

carry 
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carry  1ms  contmct  into  execution,  he  will  be  left 
to  his  remedy  at  law,  although  he  may  have  paid 
part  of  the  purchase-money  (/).  Nor  will  he  be 
assisted  by  equity,  where  he  has  made  frivoloos 
objections  to  the  title,  and  trifled,  or  shown  a 
backwardness  to  perform  his  part  of  the  agree- 
ment, especially  if  circumstances  are  altered  (m). 

The  time  however  is  more  particularly  attended 
-to  in  sales  of  reversions ;  for  it  is  of  the  essencfe 
of  justice  that  such  contracts^  should  be  executed 
immediately  and  without  delay.  No  man  «ells  a 
reversion  who  ia  not  distressed  for  money ;  tmd  it 
is  ricBculous  to  talk  of  making  him  a  compensa- 
tion by  giving  him  interest  on  the  purchase-money, 
during  the  delay  (n).  * 

'  II.  Secondly,  we  are  to  consider  the  effect  of 
delay,  where  it  is  unavtMdably  occasiorifed  by 
defects  in  the  title. 

It  may  be  hid  down  as  a  general  propoation, 

(Z)  Hanrington  v.  Wbeder,  Grcea  v.  Wood,  2  Vern.  632f 

4  Ves.  Jun.  ^86.  .     -  Bell  v  Howard,  fl  Mod.  302 ; 

(m)  Hayes  v.  Carcll,  1  Bro.  and   Main  v.    Mclbourn,  4 

>.  G.  275  5  Vin.  Abr.  538,  Ves.  Jun.  720. 
pi.  18)  Spurrier  V.  Hancock>.        (n)  Newman  v*  Sogers,  4 

4  Ves.  Jun.  667  5    Pope  v.  Bro.  C.  C.   391 5   tmd^ee 

Simpson,  5  Ves.  Jun.  145  5  Spurrier  v.  Hancock,  4  Ves, 

and  Coward  v.  Odingsale,  2  Jun.  6Q7* 
Eq.  Ca.  Abr»  688  5  and  see 

that 
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that  a  delay  accounted  for  on  this  ground  will  n^t 
prevent  a  specific  performance  being  decreed,  where 
the  time  fixed  for  completing  the  contract  is  not 
material.  Indeed,  where  time  is  not  material,  and 
the  title  is  bad,  but  the  defect  can  be  cured,  if  the 
vendee  is  unwilling  to  stay,  the  vendor  should  file 
a  bill  in  equity  (o)  j  for  it  is  sufficient  if  the  party 
entering  into  articles  to  sell  has  a  good  title  at  the 
time  of  the  decree  \  the  direction  of  the  court  be- 
ing in  all  these  cases,  to  enquire  whether  the  sel- 
ler cun^  not  whether  he  cmeld^  make  a  title  at  the 
time  of  executing  the  agreement. 

This  principle  was  followed  in  the  case  of  I.ang* 
ford  v..  Pitt  (/>)>  And  in  a  late  case  (g),  the  ven^ 
dor,  at  the  time  he  filed  the  bill  for  a  sf^ec^c  per* 
.fermance,  had  only  a  term  of  years  in  an  estate  he 
had  articled  to  sell,  and  immediately  after  the  bill 
filed,  procured  the  fee  by  means  of  an  act  of  par- 
Eamaast^  and  zs  the  day  on  which  the  contract  was 
to  be  carried  into  execution  was  not  material,  a 
specific  performance  was  decreed. 

The  same  rule  prevails  at  law,^  if  no  application 
for  the  title  has  been  n\ade  by  the  purchaser,  pre;- 

fa)  Sec  6  Ves.  Jun.  655.       J  Vcs.  Jun.  2Q3. 
\p)  2  P.  Wms.  QlLQ'y  aod         (q)  Wynn  v.  Morgan;^  J 
f€c  Jenkins  v.  Hile^^  6  Ves.     Ves.  Jun,  202. 
,  Jon.  646^  and  Seton  v.  Slade;^ 

vjousty 
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\iously  to  an  acdon  by  th^  vendor  for  breach  rf 
contract.  For  in  Thomson  v.  Miles  (r),  a  man 
agreed  to  Sell  a  term,  of  which  he  stated  40  years 
to  be  unexpired.  '  It  appeared  there  were  only  39, 
but  by  an  agreement  endorsed  on  the  lease,  the 
lessor  agreed  to  add  one  year  to  the  unexpired 
term.  This  agreement  was  dated  after  an  action 
brought  by  the  vendor  for  damages  on  breach  of 
agreement;  and  Lord  Kenyon  ruled,  that  the  ven- 
dor having  at  that  time  a  good  title,  was  sufficient. 
IBs  Lordship  said,  that  it  had  been  solemnly  ad- 
judged, that  if  a  party  ^Is  an  estate  without  hav- 
ing tide,  but  brfore  he  is  called  upon  to  make  a 
conveyance,  by  a  private  act  of  parliament,  gets 
such  an  estate  as  will  enable  him  to  make  a  titles 
chat  is  sufficient:  tfiat  here  the  plaintiflF  being  en- 
abled to  make  a  title,  and  the  defendant  never 
having  applied  for  it,  he  should  not  be  allowed  to 
set  up  against  the  plaintiff,  though  the  power  of 
makmg  that  title  was  obtained  after  the  action 
brought. 

But  if  the  vendor  produce  a  defective  dtle,  and 
the  purcHaser  bring  an  action  for  recovery  of  the 
deposit,  the  vendor  having  a  title  at  the  time  of  the 
trial  will  not  avail  him. 

^      (r)  X  Esp.  Ca.  184. 

Thus 
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Tlius  inaiate  case  (s)  the  facts  were»  that  upon 
a  sale  it  was  agreed^  that  the  purchase*money  should 
be  paid  on  or  before  Lady-day  1803^  on  having 
a  good  title.  The  vendors  were  assignees  of  a 
bankrupt)  who  claimed  under  a  will.  They  thought 
that  he  had  an  estate  tail  under  the  will^  and  that 
therefi^re  they  could  make  a  title ;  b^  under  the 
devise  he  only  took  for  life,  with  contingent  re* 
mainders  over.  The  bankrupt,  however,  being 
heir  at  law  of  the  testator,  could  make  a  title  by 
levying  a  fine,  and  was  willing  to  join ;  but  these 
facts  were  not  stated  in  the  abstract  delivered,  or 
communicated  to  the  purchaser  until  a  fortnight 
before  the  assizes. 

The  court,  after  shewing  that  the  bankrupt  took 
only  an  estate  for  life  under  the  devise  to  him, 
said,  as  it  was  stated,  that  previous  to  the  time  fixed 
for  payment  of  the  money  and  completion  of  the 
purchase,  or  indeed  till  near  the  time  of  trial,  np 
information  was  given  to  the  purchaser  that  the 
bankrupt  was  heir  at  law  of  the  testator,  but  the 
title  of  the  asagnees  appeared  to  have  been  deli- 
vered in  on  the  supposition  of  the  bankrupt  being 
teiant  in  tail,  they  thought  that  the  defendant  had 
failed  in  making  good  the  s^greement  on  his  part  j 

(sy  Seward  v.  WUlock,  5    Jlast^  IJS;  1   Smith's  Rep. 
390.  S^.  C. 

and 


COMPLETE   THE   CONTRACT.  .  191 

and  that  thereupon  a  right  of  action  at  law  had 
accrued  jto  the  plaintiff.  How  hi  the  title  dnce 
communicated  might  in  another  course  of  proceed* 
ing  in  another  place^  r^der  the  present  pio- 
ceeding  abortive ;  and  whether  the  plaintiff  might 
not  be  ultimately  compelled  to  fulfil  hisagreement^ 
was  not  for  them  in  diat  actidn  to  decide. 

in  an  early  case  {t)  the  Court  of  Chancery  car* 
ried  this  doctrine  very  far ;  for  at  the  time  of  the 
articles  for  sale^  or  even  when  the  decree  was  pro* 
liouncedy  Lord  Stourton,  the  vendor,  couki  ^ot 
make  a  title,  the  reversion  in  fee  bang  in  the 
crown ;  and  yet  the  court  indulged  him  with  time 
more  than  once  for  die  getting  in  the  title  &om 
the  crown,  which  could  not  be  effected  witiioutan 
act  of  parliarnent,  to  be' obtained  in  the  following 
session ;  however  it  was  at  lei^th  procured,  aq4 
jSir  Thomas  Meers  decreed  to  be  the  purchasa-. 

But  it  may  be  doubted  whether  a  court  of  equity 
would  now  allow  so  much  time  (it). 

(0  Lord  Stourton  v.  Sir  1  P.  Wms.  3465  and  it  is 
Thomas  Meers,  stated  in  2  therefore  probable  that  at  the 
P.  Wms.  631 5  and  see  Shef-  time  he  entered  into  the  con- 
field  V.  liord  Mulgrave,  2  Vea.  ^ract,  he  was  aware  of  the  de* 
Jun.  526.  Note,  it  appears  fects  in  the  title. 
that  Sir  Tliomas  Mecrs  wai  (u)  See  Omerod  v.  Hard- 
mortgagee  of  the  estate  y  see*  man«  ^  Yes.  Jun*  722. 

At 
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At  any  rate  a  vendor  would  not  be  allowed  td 
come  at  an  unreasonable  distance  of  time^  and  say 
he  could  then  make  a  title  (x);  unless  the  pur* 
chaser^  with  notice  of  the  defects  in  the  title^  had 
/proceeded  in  the  treaty. 

For  if  a  purchaser  enter  into,  6t  proceed  in  a 
treaty,  after  he  is  acquainted  with  defects  in  the 
title,  and  knows  that  the  vendor's  ability  to  make  a 
good  title  depends  on  the  defects  bang  cured,  he 
will  be  held  to  his  bargain,  although  the  time  ap- 
pointed for  compleating  the  contract  is  expired^ 
and  further  time  may  be  required  to  make  a  good 
title. 

Thus  in  a  case  (y)  where  it  was  agreed  upon  a 
purchase,  that  it  should  be  compleated  on  the 
5th  April  1792;  it  appeared  that  the  purchaser 
had  applied  for  an  abstract  at  the  latter  end  of  Ja^ 
nuary,  or  the  begiiming  of  February,  which  not 
being  sent  to  him,  he,  after  the  expiration  of  the 
time  for  the  completion  of  the  purchase,  applied 
for  his  deposit,  saying,  that  he  should  not  proceed 
in  his  purchase.  About  the  21st  of  April,  an  ab- 
stract was  sent  him,  and  it  appeared  that  a  suit  in 

(x)  See  Wynn  v.  lilorgaii^  Smith  v.  Burnam,  2  Anstf. 
7  Ves.  Jun.  202.  627  j  and  Piiine  V-  Meller,  6 

ly)  Ptncke  v.'  Curteis,  4    Ves.  Jun.  349. 
Bro.   C.  C.  diQi   and  see 

Chancery 
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Chancery  must  be  determined  before  a  title  could  . 
be  made,  upon  which  he  again  declared  he  would 
not  proceed  in  the  purchase,  and  agzdn  required 
his  deposit.  In  Trinity  term  he  brought  an  ac- 
tion for  his  deposit,  and  on  the  6th  of  November 
the  bill  was  filed.  The  purchaser,  by  his  answer, 
stated  that  the  suit  was  still  depending,  and  that 
questions  of  law  had  arisen,  which  then  stood  for 
argument  in  the  Court  of  King's  Bench. 

The  Lords  Commissioners  Ashurst  and  Wilson 
granted  an  injunction,  which  was  continued  by 
Lord  Rosslyn,  who  said,  in  these  contracts  (sales 
by  auction)  in  general,  the  time  of  compleating 
the  contract  is  specified,  and  a  deposit  is  paid  5 
and  if  the  titleas  not  made  out  by  the  time,  the 
vendee  is  entitled  to  take  back  his  deposit.  But 
in  this  case  the  vended  was  apprised  of  the  title 
depending  on  the  ability  of  the  vendors  to  make  a 
good  title^  which  itself  depended  on  the  event  of  a 
Chancery  suit^  and  wasy  notwithstanding^  willing 
to  go  on  with  his  purchase ;  there  had  he^n  a 
communication  of  the  delay  of  the  suity  and  the 
present  bill  wasfiled^  after  great  delay  (z)..  If  the 

{%)  Hift  Lordship's  judg-.    port,  tbe^case  was  similar  to 
mcnt  shews  the  true  ground    thatofUoydv.  Collet,  stated 
pf  the  decree  3  but  according    5Mj&ra,  p.  184. 
to  the  state  of  facts  in  the  re- 

o  vendee 
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yendee  had  called  for  his  deposit  at  the  end  of  the 
time  limited  for  compleating  the  purchase,  an4 
insisted  he  would  not  go  on  with  ltis  purchase^  the 
coUrt  wpuld  not  have  compelled  hinu 

The  cause  was  afterwards  heard  before  the 
Master  of  the  Rolls,  who  was  of  the  sa^me  opinion,, 
and  referred  it  ^to  the  nij^tei:  to  enquire  as  to  the 
title. 

So  in  Seton  v.  Slade  (a),  it  appeared  that  the 
purchaser  was  aware  of  the  ptjecrions  to  the  title 
at  the  time  he  purchase^,  and  afterwards  accepted 
the  abstract  within  a  few  days  of  the  time  appointe4 
for  compleating  the  contract^  He  had,  however, 
previously  declared,  that  if  the  title  was  not  made 
put  by  the  time,  he  would  relinquish  the  contract  j 
and  the  day  after  the  time  appointed,  he  actually 
?^pplied  for  his  deposit,  stating  that  the  abstract,  sq 
far  from  shewing  a  right  in  the  vendor  to  convey, 
stated  merely  a  contract  for  purchase  by  him,  with-? 
out  noticing  a  suit  in  Cljancery,  But  the  pur^ 
chaser  having  been  aw^re  of  the  objections  to  the 
title,  and  having  afterwards  received  the  abstract^ 
a  specific  performance  was  decreed. 

Notwithstanding  that  a  treaty  may  have  lain  dor- 
mant for  some  time,  yet  if  the  contract  is  not 
aban4oned,  a  performance  will  be  decreed  in  specie^ 

(a)  7  Ves.  Jun.  26m. 

'      Thu^ 
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Thus  in  a  case  (b)  where,  Upon  objecrions  to  a 
^tle,  the  business  had  proceeded  for  about  two 
years,  when  che  plaintiff's  solicitor  wrote,  calling 
for  a  distinct  answer,  saying  that  otherwise  he 
must  be  under  the  necessity  of  filing  a  bill.  No 
answer  was  xetumed  to  the  letter,,  nor  was>  any 
notice  given  thai:  the  purchaser  considered  the 
contract  as  abandoned;  neither  had  he  brought 
any  action  for  the  deposit  The  bill  was  filed 
after  a  delay  of  about  14  months,  and  the  defea- 
dant  resisted  a  specifii:  performance,  on  the  ground 
of  delay,  by  which^  be  stated^  he  had  suffered 
material  mconvenience,  having  purchased  the  place 
as  his  re^dfflce,  and  that  he  was  induced  to  con* 
sider  the  contract  as  abandoned*  A  specific  per* 
formance  was  however  decreed. 

But  where,  upon  objections  to  the  title  being 
made  (c),  the  purchaser  being  informed  that  no 
better  title  could  be  made,  said,  he  would  not  pro* 
ceed  in  the  purchase,  and  afterwards  returned  the 
abstract,  at  the  desire  of  the  vendor,  at  the  same 
time  aitquainting  him  (the  vender)  that  he  (the  " 
purchaser)  still  considered  the  contract  was  at  an 


(I)  Marquvi  of  Hertford  v.        (c)  Guest  v.  Hoinfray>  5 
Boore,  5  Ves.  Jun.  719.  Ves.  Jun.  Sl8.    * 

q2  end* 
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end.  In  about  eight  months  after  this,  the  abT 
stract  was  returned,  with  the  objections  answered, 
ahd  the  bill  was  filed  upon  the  defendant  refusing 
to  complete  the  contract.  But  the  bill  was  dismisr 
sed,  although  it  was  clear  that  the  purchaser  had 
almost  all  the  time  wished  to  be  oiBF  the  bargain. 
Lord  Alvanley,  then  Master  of  the  Rolls,  said, 
they  should  have  cautioned  the  jpurchaser,  and 
told  him  they  were  going  on  to  make  out  a  title* 
If  they  had  done  all  that,  and  shewn  a  probable 
ground  to  him  (Lord  Alvanley)  that  they  might 
make  a  good  title,  he  said,  he  should  perhaps  not 
have  thought  a  year  too  long. 

Where  circumstances  are  such  that  the  purchase- 
money  cannot  be  paid  for  a  length  of  time,  as  if 
the  purchaser  die,  or  become  bankrupt  before 
the  contract  be  carried  into  effect,  and  his  exe- 
cutors, or  assignees,  are  not  able  to  get  in  the 
assets,  or  effects,  the  vendor  is  entitled  to  require 
the  contract  to  be  rescinded  (rf),  and  he  will  be 
allowed  his  costs  (e) ;  or  he  may  require  a  specific 
performance;  and  if  the  defendants  are  unable  or 
unwilling  to  perform  the  contract,  that  the  estates 
may  be  resold,  and  if  the  purchase-money  arising 

(fl()  Whittaker  v.  Whitta-         (e)  Mackreth  v.  Marlar, 
ker,  4  Bro.  C.  C.  31,  jCo3^*8  n.  1  to  2  P.  Wnw.  67.; 
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by  the  resale,  together  with  the  deposit,  shall  not 
amount  to  the  purchase-money,  that  the  defend- 
ants may  pay  the  deficiency. 

A  bill  for  these  purposes  was  filed  by  a  ven- 
dor against  the  assignees  of  a  bankrupt,  and  a  de- 
cree was  made  for  resalci .  The  deficiency  upon 
that  resale  was  5016  /. ;  and  the  cause  coming  on 
for  further  directions.  Lord  Rosslyn  directed  that 
sum  to  be  provecf  under  the  commission ;  saying, 
the  whole  purchase-money  was  the  debt,  which 
proving,  by  the  resale,  deficient,  the  residue  was  to 
be  proved  under  the  commission  {f). 

It  remains  to  consider,  whether  equity  will  per- 
mit the  parties  to  make  the  time  the  essence  of 
the  contracts 

In  Gregson  v.  Riddle  (g*),  the  agreement  was 
for  a  particular  day  ;  with  a  proviso,  that  in  case 
the  title  should  not  be  approved  in  two  months, 
the  agreement  was  to  be  void,  and  of  no  effect* 
There  was  an  outstanding  legal  estate,  which 
could  not  be  got  in  by  that  time.  A  bill  was 
filed  for  that'purpose  to  have  the  legal  estate  con- 
veyed. The  defendant  resisting,  a  reference  was 
directed,  to  see  whether  a  good  title  could  be 
made;  Lord  Loughborough  expressing  an  opi- 

if)    Bowles     V.    Rogers,         {g)  7  Ves.  Jun.  268,  cited. 
6  Ves.  Jun,  Q5,  n. 
^  o  3  nion. 
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,  nioni  that  the  terms  of  the  agreement  were  coflt-' 
plied  with.  The  report  was  in  favour  of  the  titkw 
The  cause  copimg  on  before  Lord  Thurlow,  the 
performance  was  still  resisted.  Lord  Thurlow 
^aid,  it  had  been  often  attempted  to  get  rid  of 
agreements  upon  this  ground,  but  nerer  with  suc- 
cess.. The  utmost  extent  was  to  hold  it  evidence 
of  a  waiver  of  the  agreement  r  but  it  never  was 
held  to  make  it  void.  Mr*  Mansfield,  for  the  de- 
fendant, fiaid,  the  intention  was  clearly  to  make  it 
void ;  and  that  it  would  be  necessary  to  insert  a 
clause,  that,  notwithstanding  the  decision  of  the 
Court  of  Chancery,  it  should  be  voidr  Lord  Thur- 
low said,  such  a  clause  might  be  inserted ;  and  the 
parties  would  be  just  as  forward  as  they  were  then. 

On  this  dictum  k  must  be  remarked,  that  the  . 
case  did  not  call  for  it,  as  the  agreement  appears 
•  to  have  beea  substantially  performed  within  the 
time.     And  Lord  Thurlow's  opinion  has  not  been 
followed  in  subsequent  cases* 

For  in  Lloyd  v.  Collet  (A),  in  wMch  the  case 
of  Gregson  v.   Riddle  was  cited.  Lord  Rosslyn 
said,  the  conduct  of  the  parties,  inevitable  acci- 
dent, &c.  might  induce  the  court  to  relieve ;  but . 
it  Was  a  diflferent  thing  to  say,  the  appointment  of 

{h)  4Bro,  C.  C,  469-,  4  Ves.  Jun.  689,  n.  ttated  supnt. 

a  day 
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il  day  was  td  have  no  iefikrt  at  all,  and  that  it  was 
hot  in  the  power  of  the  parties  to  contract ;  that  if 
the  agreement  was  ribt  executed  at  a  particular' 
time,  the  parties  should  be  at  liberty  to  rescind  it. 

Lord  Alvanley,  when  Master  of  the  Rolls,  ad- 
dressing himself  to  the  case  of  a  purchase  of  aji 
estate,  said,  it  was  now  perfectly  understood,  that 
if  money  has  been  covenanted  to  be  paid  at  a 
given  day,  if  it  iis  not  paid  at  the  day,  at  law  no 
action  will  lie ;  but  if  the  party  can  shew  that  he. 
took  the  means  of  paying  it,  and  has  beeA  pre- 
Vented  by  accidents  not  in  his  power j  the  court 
will  dispense  with  the  strict  performance  of  it ; 
because^  as  it  was  formerly  said,  it  is  not  of  the 
essence  of  the  contract  i  but  it  may  be  of  the 
essence  of  the  contract  j  and  the  party  shall  not 
avail  himself  of  equitable  circumstances,  unless 
he  shews  that  there  has  been  no  wilful  neglect  or 
misconduct  6n  his  part  (i)« 

And  in  the  late  Case  of  Seton  v«  Slade(^), 
Lord  Eldon  said,  he  inclined  much  to  think,  not- 
withstanding what  was  said  in  Gregson  v*  Rid- 
dle, that*  time  may  be  made  the  essence  of  the 
contract. 
"   The  case  has  been  assimilated  to  a  mortgage, 

(i)  See  3  Vc«.  JuD.  693,.  (*)  7  Vcs.  Jun.  265. 

o  4  where. 


200-  OF    THE    TIME    ALLOWED- TO 

where,  although  the  parties  may  have  expressly 
stipulated,  that  if  the  money  be  not  paid  at  a  par- 
ticular time,  the  mortgagor  shall  be  foreclosed, 
equity  will  permit  him  to  redeem,  in  the  same 
manner  as  if  no  such  stipulation  had  been  entered 
into.      The  analogy  will  not  stand  the  test  of 
criticism.       In  a  mortgage    such   a  declaration 
is  inserted  by  the  mortgagee  for  his  own  ad- 
vsgitage;    but  as  the  land  isi  merely  a  security 
for    the    debt,     equity    rightly    considers    that 
a  mortgagee  ought  only    to   require   his   prin- 
cipal and  interest,  and  rfot  to  obt^n  the  estate 
itself,  by  taking  advantage  of  the  necessities  of  the 
mortgagor.     Once  a  mortgage  and  always  a  mort- 
gage, has  therefore  become  a  maxim ;  and  under 
this   maxim,    equity  is  indeed  distributed ;    the 
parties  being  put  in  possession  of  their  respective 
rights,  without  detriment  to  each  other.     The 
same  reasonii;ig  seems  to  apply  to  relief  against  a 
penalty*      But  in  an  agreement  for  sale  of  an 
estate,  where  it  is  expressly  declared  that  the  con- 
tract shall  be  void  if  a  title  cannot  be  made  by  a 
stated  time,  the  parties  themselves  have  mutually 
fixed  upon  the  time ;    the  bona  Jides  of  such  a 
transaction  seems  to  be  a  bar  to  the  interference 
of  a  court  of  equity;  and  if  the  contract  be  va- 
cated by  virtue  of  the  agreement,  the  parties  will 

still 
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Still  be  in  the  possession  of  their  respective  rights. 
We  may,  therefore,  perhaps,  venture  to  assert, 
thaf  if  it  clearly  appear  to  be  the  intention  of  the 
parties  to  an  agreement,  that  time  shall  be  deemed 
of  the  essence  of  the  contract,  it  must  be  so  con- 
sidered in  equity  (l). 

(/)  See  Appendix^  No.  6, 
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CHAPTER  K* 

OF  THE  ABSTRACT  AND  CONVEYANCE;  I'Hi 
ASSIGNMENTS  OF  TEAMS,  ATTESTED  COPIES 
AND  COVENANTS  TO  WHICH  A  PURCHASER 
IS  ENTITLED;  OF  SEARCHING  FOR  INCUM- 
BRANCES;    AND, OF    RELIEF   IN    RESPECT    OP 

INCUMBRANCES, 

t 

1  HE  vendor  musit  at  his  own  expense  furnish  the 
purchaser  with  an  abstract  of  his  muniments,  and 
deduced  clear  title  to  the  estate*  The  abstract 
ought  to  mention  every  incumbrance  whatever 
afFecting  the  estate  (a) ;  but  it  is  considered  com- 
plete whenever  it  appears^  that  upon  certain  acts 
done,  the  legal  and  equitable  estates  will  be  in  the 
purchaser ;  which  may  be  long  before  the  title  can 
be  completed  (Zj). 

Unless  there  be  an  express  stipulation  to  the 
contrary,  the  expense  of  the  conveyance  falls  on 

(a)  Richards  v.  Barton^  1        {h)  See  8  Ves«  Jan.  436. 
E»p.  Ca.  268. ' 

the 
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the  purchaser  (c) ;  who,  as  we  have  already  seen^ 
must  in  that  case  prepare  and  tender  the  convey- 
ance (d). 

The  expense  attending  the  ex:ecution  of  the  con* 
veyance,  is,  however,  always  borne  by  the  vendor. 
This  practice  is  carried  so  for,  that  if  the  vendor 
reside  in  the  country,  it  is  usual  for  the  purchaser*S' 
solicitor  to  attead  to  witness  the  execution  of  the 
deeds.,  and  the  costs  of  the  journey,  attendance^ 
&c.  are  invariably  paid  by  the  vendon 

If  the  estate  be  copyhold,  the  purchaser  must 
^  bear  the  expense  both  of  the  surrender  to  him  and 
of  his  admission  (^) ;  and  a  vendor  is  not  obliged  to 
pay  the  fine  due  on  the  admission  of  the  vendee, 
although  he  covenant  to  surrender  and  assure  the 
copyholds  at  his  own  costs  and  charges  (/) ;  be- 
cause, it  is  said,  the  title  is  perfected  by  the  admit- 
tance, and  the  fine  is  not  due  till  after  (g). 

But  it  seems  there  is  a  distinction  in  these  cases^ 
andthat  where  the  fine  is  certain^  it  is  due  before 

(c)  See  2  Veft.  Jun.  155  j        (/)  Graham  v.    Simc,  i 
and  Qote>  this  is  the  univer-    East^i632. 

sal  practice  of  the  profession.        (g)  Res  v.  Lord  of  tho 

(d)  Supra,  p.  99.  Manor  of  Hendon,  2  Tcmt 

(e)  Drury  y.  Man,  1  Atk.  Rep.  484, 
95.  Sanders's  edition. 

admittance! 
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admittance;  The  recent  authorities  (h)  indee^^ 
have  decided  that  no  such  distinction  exists ;  and 
that  whether  the  fine  be  certain^  or  uncertain,  it  is 
not  due  till  adrtiittancej 

The  modem  cases  have  proceeded  dn  the  autho- 
rity of  the  last  resolution  in  Dalton  v#  Hammond, 
as  reported  in  Coke  (0,  whith  appears  t6  autho- 
rize the  decision ;  but  in  Parkins  y*  Titus  (A),  the- 
Court  of  King's  Bench  held,  that  there  were  only 
two  sorts  of  fines  the  law  takes  notiie  of,  certain 
and  uncertain.  1.  Certain  ;  in  such  case  the  lorH 
is  not  bound  to  admit  the  heir  till  the  tender  of  the 
fine ;  for  which  they  cited  Dalton  v»  Hammond,  as 
reported  in  Cro,  Eliz.  (/),  Moore  (w),  and  Coke 
(n).  2.  Uncertain ;  in  such  case  the  lord  ought 
'  to  admit,  then  to  assess  the  fine,  then  to  demand 
it,  then  to  bring  debt,  or  enter  for  non-payment  of 
it ';  and  when  it  comes  to  be  disputed,  the  reason- 
ableness of  the  fine  shall  be  adjudged  by  the 
court.* 

The  above  rules  were  clearly  laid  down  in  tfiel 

(A)  Graham  v.  Sime ;  •  and  B.  R.  MS.|  3  Mod.  132,  S.  C. 
Rcx.V.  the  Lordof  the  Manor        (/)  ^^^. 
of  Hendon.   ■  (m)  623. 

(i)  4.  Co.  28  a.  (n)  4  Co.  28  a. 

(  *)  Mich.  Term,  3,  Jac,  , 

case 


OP    THE    COKVEYANCE.  203 

case  of  Dalton  v.  Hammond,  a8  reported  in  Grpke 
and  Moore;  and  although  the  decision,  as  reporte4ia 
Coke,  seems  to  have  been  of  fines  in  general,  yet  in 
Willowes's  case(o),  it  apjpears  by  Sir  Edward  Coke'« 
own  confession,  that  the  decision  was  merely  as 
to  uncertain  fines ;  for  it  was  in  that  case  resolved, 
^*  that  presently  the  copyholder  was  not  bound 
to  pay  it,"  (the  fine  in  question)  '^  because  it 
was  uncertain  and  arbitrable^  as  it  was  resolved 
in  Hubhardh  case^  in  the  4t/i  part  of  my  reports^ 
amongst  the  copyhold  cases.*'  By  this  resolu^, 
tion  it  clearly  appears,  that  the  case  is  truly  report- 
ed in  Croke  and  Moore;  and  therefore,  if  the 
modem  determinations  on  .this  point  have  been 
made  on  the  authority  of  that  case,  as  reported  id 
Goke,  their  authority  cannot,  it  should  ^em,  be 
deemed  conclusive, 

I  am  aware  of  no  other  authority  which  is  ad- 
duced in  support  of  the  decision  (p).  Mr.  Wat- 
kins  indeed,  who  treats  the  report  in  Goke  as  the 
correct  one,  cites  1  Roll.  Abr.  507.  Copy.  (D) 
pi.  2.  which  only  says,  '^  That  if  a  copyholder  re^ 
fuse  to  pay  his  fine  fo^  admittance,  aftei^  it  is  due, 
that  is  a  forfeiture.'*    Now  without  a  further  in- 


(P): 

13  Rep. 
Sea  3 

1. 
Burr. 

1543  i 

and 
28(5. 

Watk. 

on 

Copyholds, 
sight 
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sight  into  die  facts  of  this  case,  it  can  hardly  be 
deemed  an  authority  in  favour  of  the  decisibn,  in 
Dalton  V.  Hammond,  as  reported  in  Coke ;  be* 
cause  if  a  fine  be  uncertain,,  it  will  not  be  due  till 
after  admittance,  and  the  assessment  and  demand 
thereof  made  by  the  lord.  RoUe  cites  Hob.  Rep, 
\}184.  (135>  Denny  v.  Leman,  to  shew  that  the 
lord  must  demand  the  fine  ;  which  seems  conclu- 
sive that  RoUe  was  writing  of  uncertain  fines  only  j 
^  in  the  casexited  by  him,  the  fine  was  at  the  will 
^fthelord, 

A  purchaser  has  a  right  to  require  the  vendor 
liimself  to  surrender  the  estate,  if  copyhold,  and  to 
execute  the  conveyance,  if  freeholfl;  and  he  cannot 
jbe  compelled  tp  accept  either  a  surrender,  or  con-. 
Myance,under  a  power  of  attorney,  unless  an  actual 
necessity  appears  for  it  (q) ;  as  it  tends  to  multiply  . 
liis  proofe,  and  be  maybe  put  under  difficulties 
by  these  "means :  for  the  letter  of  attorney  may  be 
lost,  and  the  party  is  obliged  to  prove  the  execu^ 
tion  of  it  (r).  A  letter  of  attorney  may  be  revoke 
ed  the  next  moment  that  revocation  niay^  be  noti« 
fied  to  the  attorney,  without  the  purchaser  know- 

(g)   Mitchcl  v.  Nealc,  2    ibid.  115, 
Ves.  679 1  Richards  v.  Bar-        (r)  See  Johnson  v.  John* 
(ton«  I  lisp.  Ca.  268  ;  and  see    <|on>  I  £sp«Ca,  8g. 
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lag  of  it,  ^nd  then  tiie  convi?yaiijC«  would  be  void  j 
^d  the  purchaser's  paly  reoiedy  would  be  ^  suit . 
in  equity  (s). 

Besides  the  vendor  m^y  be  dead  at  the  time 
the  power  is^xercised,  and  then  the  executioii 
would  be  void,  ^  the  powier  ex|nr€8  by  the  death 
of  the  principal^  For  this  reason,  where  a  purr 
chaser  chooses  to  permit  the  conveyance  to  be 
jexecuted  by  attorney,  the  attorney  should  exe^ 
cute  a  declaration  of  trust,  that  he  will  stand 
possessed  of  the  purchasermoney  in  trust  for  the 
purchaser,  until  it  either  appesp:  by  satisfactory 
^evidence,  that  the  vendor  was  alive  ^t  the  time  of 
the  execution  of  the  deed,  or  if  he  shall  be  dead, 
until  the  estate  is  duly  conyeyed  to  the  puf- 
f  baser. 

If  a  vendor  qnjy  covenant  to  sunrender  or  con? 
trey  lands  to  a  purchaser  upon  request,  he  is  not 
f  ompellal^Ie  to  appoint  an  attorney  for  that  pur* 
pose  (t).  ^ 

A  purchaser  may  require  an  asagnment  of  all 
outstanding  terms,  of  which  he  could  avail  him- 
self in  ejectment,  to  attend  the  inheritance;  at 

(*)  Per  Lord  Hardwicke,    Whitcomb,  2  Esp.  Ca.  $65, 
\n  £asu  Mitchel  v.  Neale,  ubi        (i)  Symms  v.  Lady  Smith, 
gup. ;   but,   as  to  the  power    Crp.  Car.  299. 
})ping  rpvoked,  gee  VfalAk  y. 

least 
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least  It  is  the  practfcp  of  the  professiph  to  insist 
on  an  assignment  of  such  terms;  and  if  the  pur- 
chaser leave  them  outstanding,  he  may  not,  per- 
haps, have  the  full  enjoyment  of  his  estate,  with- 
out, at  some  future  period^  being  himself  at  the 
expense  of  getting  them  in:  for  even  a  mortgagee 
would  be  very  unwilling  to  advanqe  money  on 
the  estate,  unless  the  terms  were  assigned,  lest  a 
subsequent  mortgagee  or  purchaser,without  notice, 
should  obtain  an  assignment  of  them,  and  so  over- 
reach the  prior  mortgage. 

The  title  to  any  term  of  years  which  a  pur- 
chaser can  require  to  be  assigned  to  attend  the  in- 
heritance, must  of  course  be  deduced  at  the  ex- 
pense" of  the  vendor;  but  the  expense  of  the  as- 
signment must  be  borne  by  the  purchaser,  unless 
the  term  has  never  been  assigned  to  attend  the  in- 
heritance; in  which  case  the  vendor  must  bear  thd 
expense  both  of  deducing  the  tjtjie,  and  of  the  as- 
{signment  to  attend. 

The  strict  rule  seems  to  be,  that  the  vendor 
must  procure  the  fee,  to  be  vested,  either  in  him- 
self  or  a  trustee  for  him ;  and  that  a  purchaser  is 
not  compellable  to  bear  the  expense  of  a  long 
conveyance,  on  account  of  the  legal  estate  having 
been  outstanding  for  a  length  of  time,  or  the 
estate  being  subject  to  incumbrances  whi^h  are  to 

he 


^e  paid  <>ff  (»).  It  is  ftot,  -h<w»«V€f »  'B^aal  to  in- 
i,iBi3t.oh  diis,  unkss  the  titfe  cannot 'be  perfefet€!d 
vnthbuit' '3i  private  act  of  parliameht;  in  v^llidi 
case,  the  expense  of  obtjaning  it  is  always  borae 
by  the  v^ndon 

'In  some  cases,  perfiaps,  assignments  of  term* 
may  be  dispensed  with* 

in  Wilioughby  v*  Willoughby  (x%  Lord  Hjird- 
%icke  laid  it  dtlwn,  that  vrhere  an  old  term  had 
been  asdgtiSd  kpon  an  escpress  trust  to  attend 
tipmi  and ''  protect  the  inheritance^  as  settled  hy 
such  a  deed,  or  the  uses  of  such  a  settlement  ^ 
bcribed  or  referred  to  particularly,  as  it  som^f- 
times  happens,  and  the  conveyancer  is  satisfied 
that  those  uses  of  the  inheritance  have  Jievcr  been 
barred  tilt  his  new  tettlement  or  purchase  is  made, 
he  may  very  safely  rely  upon  it,  becauSedie  very 
assignment  carries  notice  of  the  old  uses.  Nay, 
where  the  assignment  has  been  generajjy  in  trust 
to  attend  the  inheritance,  and  the  parties  apprpve 
of  the  old  trustees,  they  may  safely  rely  upon  it, 
especially  in  the  cases  of  a  purchase  or  mortgage, 
where  the  title-deeds  always  are,  or  oUght  to  be, 
taken  iri:  for  if  he  has  the  creation  and  the  as- 
-  signitient  of  the  term  in  his  own  hands,  no  use  can 
be  made  of  it  against  him. 

(u)  Sec  1  H.  Black.  280,         (x)  1  Tcmx  Rep.  763. 

:  p  Mr, 
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Mr.  Butler^  in  his  learned  and  practical  notes  to 
Co.  Litt.  lays  down  the  following  rules,  respect- 
ing the  cases  in  which  a  purchaser  should  or 
should  not  dispense  with  an  assignment  of  out- 
standing terms  (y). 

1st.  It  may  be  laid  down  as  a  general  rule, 
that  wherever  a  term  has  been  raised  for  securing 
the  payment  of  money,  as  the  assignment  of  it 
by  the  trustee  for  the  person  entitled  to  receive, 
to  a^  trustee  for  the  person  obliged  to  pay,  the 
money,  is  the  best  possible  evidence  of  the  pay- 
ment of  the  money,  it  may  be  reasonably  re- 
qiiired  as  such. 

2dly.  In  case  a  term  for  years  has  been  as- 
signed to  attend  the  inheritance,  if,  upon  a  pur- 
chase, all  the  deeds  (as  well  originals  as  counter- 
parts) by  which  the  term  was  created  or  assigned, 
are  delivered  to  the  purchaser,  and  he  is  satisfied, 
that  the  trustee  in  whom  it  is  there  said  to  be 
vested,  has  made  no  prior  assignment  of  it,  and 
that  the  vendor  has  not  charged  the  estate  with 
any  intermediate  incumbrance ;  it  is  difficult  to 
-  say  what  possible  use  can  be  made  of  the  term 
against  him,  or  what  good  can  be  answered  by 
requiring  an  assignment  of  it  to  a  trustee  of  his 
own,  unless  it  to  be  to  satisfy  the  requisitions  of 

(y)  See  the  13th  section  of  n.  \l)  to  Ist  Inst.  29O  b. 

those 
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those  to  whom  he  may  afterws^ds  have  occasion 
to  mortgage  or  sell  the  estate. 

Sdly.  But  if  any  of  the  deeds  respecting  the 
term  are  not  delivered  to  the  purchaser,  or  if  he 
is  not  satisfied  of  the  trustee  nbt  having  previ- 
ously assigned  it,  or  of  the  vendor  having  made 
no  intermediate  incumbrance;  it  seems  prudent 
to  require  an  actual  assignment  <>(  it  to  a  trustee 
for^him. 

Few  general  rules,  besides  these,  (Mr.  Butler 
adds)  can  be  laid  dowii  upon  this  subject  :~and 
these  must  from  their  nature  be  subject  to  an 
endless  variety  of  modifications. 

With  respect  to  the  second  of  the  above  rules,  the 
attention  of  the  purchaser  should  be  particularly  cal* 
led  to  the  requi^te,  that  the  v^dor  has  not  charge 
ed  the  estate  with  any  intermediate  incuQibrance. 
For,  as  Mr.  Powell  jiistly  remarks (z),  should  a  case 
arise,  in  which  the  non-possession  gE  the  title- 
deeds,  and,  amongst  others,  of  the  deeds  creating 
the  term,  and  the  deed  assigning  it,  can  be  ac*- 
counted  for  in  a  satisfactory -manner,  .either  by 
such  purchaser  having  had  a  probable  cause  as- 
agned  him,  from  whence  he  may  presume  that 
there  were  no  title-deeds  belonging  to  the  estate, 

(x)  1  Mortg.  407.    See  Evans  v.  Bicknell^  6  Ves.  Jiin. 
174.   ' 

>     /     p2  or 
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i^r  of  ati  mcumbrancer  takmg  his  estate  fmm  Gtd! 
who  had  no  right  to  the  title-deeds,  and  who, 
Aerdbre,  could  not  give  them  up,  as  a  mortga- 
gee of  a  reversion,  the  title-deeds,  in  such  case, 
belonging  to  the  tenant  for  Mfe,  it  does  not  appear 
clear,  that  the  possession  of  the  title^eeds, 
though  comprising  among  them  both  the  deed 
creating  and  the  deed  assigning  the  term,  would 
be  a  good  defence  against  a  prior  purchaser  or 
incumbi^ncer,  without  notice,  who  should  get  an 
actual  assignment  of  such  term  from  the  person 
in  whom  the  legal  estate  therein 'should  be  vest* 
ed.     ' 

It  may  here  be  remarked,  that  wJferethe  term 
does  not  necessarily  appear  on  the  face  of  the 
conveyance,  it  ^ould  be  assigned,  to  attend 
by  a  separate  deed,  and  no  notice  should  be 
taken  of  it  in  the  conveyance  of  the  fee.  ,  For 
should  th^  owner  bring  an  ejectment  in  his  own 
name  only,  be  would  be  defeated  by  the  produc* 
•don  of  his  conveyance,  on  the  iface  of  which  k 
WDidd  appear  that  the  legal  estate  was  in  his  trus- 
tee; it  being  now  settled,  that  the  legal  estate 
mast  prevstil  at  law  («).    . 

The  importance  of  obtaining  an  'assignment  of 

(a)  See  Doe  v.  Wroot^  5£ast^  132  >  [and  the  eases  cited 
in  the  note  to  p.  I3S. 
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att  outstanding  terni»  camiot  be  too  atrongly  im- 
pressed  on  purdaasers.  If  a  purchaser  has  no 
notice,  and  happens  to  take  a  defective  convey- 
ance of  the  inheritance,  defective  either  by  rea- 
son of  some  prior  conveyance^  or  of  some  prior 
charge  or  incumbrance,  and  if  he  also  takes  an 
assignmept.  of  the  term  to  a  trustee  for  him,  or 
to  himself,  where  he  takes  the  conveyance  of  the 
inheritance  to  his  trustee,  in  both  these  cases  he 
sh^yil  have  the  benefit  of  the  term  to  protect  him; 
that  is,  he  nfiay  make  use  of  the  legal  estate  of 
the  term  to  defaad  Ms  po^ession,  or,  if  he  has 
lost  the  possession,  to  recover  it  at  common  law, 
notwithstanding  that  his  adversary  may  at  law 
have  the  strict  title  to  the  inheritance  (A). 

From  the  case  of  Stanhope  v.  Eari  Vemey  (c\ 
it  seems  that  a  declarsltion  of  a  trust  of  a  term^ 
in  favour  of  a  purchaser,  is  tantamount  to  an 
lacttial  assignment,  unle^  a  subsequent  purchaser 
i^r  incumbrancer,,  bona  fide^  and  without  notice, 
procure  an  assignment;  and  that  the  custody  of 
<^e  deeds  respectmg  the  term,  with  a  declaration 
of  the  trust  of  it  in  &vour  of  a  second  purchaser 
or  incumbrancer,  is  equivalent  to  an  actual  as^* 

(h)    WiUoughby  v.  Wil-    ^ee  Forrester,  ^. 
toughby,  1  Term  Rep.  7O8,        (c)  Butler's  n.  (1)  s.  13.  (• 
per  Lord  Hardwickej   and    Co.  Litt  2go^  b. 

P  3  signmenti 
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signment;  and  therefore  gives  him  an  advantage 
over  the  first  •  purchaser,  which  equity  will  not 
take  from  him* 

But,  as  we  have  seen,  a  case  may  arise  in 
which  an  actual  assignment  would  prevail  over  a 
declaration  of  trust  of  a  term,  accompanied  by 
the  custody  of  the  deeds  relating  to  it. 

A  purchaser  may  protect  himself,  by  a  term, 
against  the  dower  of  the  vendor^s  wife  (jd)y  al- 
though he  had  actual  notice  of  the  marriage,  and 
of  her  claim  of  dower:— a  protection,  as  we  shall 
hereafter  see  (e),  to  which  he  is  not  entitled  in 
any  other  instance,  or  against  any  other  person. 

The  term,  however,  must  be  actually  assigned 
to  a  trustee  for  the  purchaser,  if  it  is  intended  to 
be  used  as  sK  bar  to  the  wife's  dower  (/);  be- 
causej  by  the  rules  of  equity,  every  term  attend- 
ant on  the  inheritance,  follows  it  in  its  various 
modifications,  and  in  the  charges  and  incum- 
brances which  attach  on  it,  or  are  created  in  it; 
and  therefore,  upon  the  marriage  of  a  man  seised 
bf  lands  of  inheritance, ,  in  which  there  is  a  term 
outstanding,  a  right  of  dower  attaches  on  the  in- 
heritance, by  the  act  of  law,  and  in  equity  the 
term  is  equally  bound  with  the  inheritance ;  and 

(d)  Vide  supra,  p.  152.  (/)     See    Maundrell    v. 

{e)  Jnfra^  ch,  15.  Maundrdl,  7  Ves,  Jun.  5^7. 
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as  the  claim  of  a  purchaser  is  not  more  fevoured 
in  equily  than  that  of  a  dowress,  a  purchaser  will 
not  be  entitled  to  the  benefit  of  an  outstanding 
term,   to  the  prejudice  and  in  exclusion  of  a  . 
dowress  ,(!!)• 


(11)  It  was  the  author's  intentioato  submit  a  note  to  the 
learned  reader's  consideratiop^  on  Sir  Wm.  Grant's  decision 
in  Maundrell  v.  Maundrell^  that  a  general  power  of  ap« 
pointment  given  to  a  person^  with  remainder  to  him  in  fee, 
is  absorb^  in  the  fee  >  but  this  has  become  unnecessary. 
Lord  Eldon  having  given  a  decided  opinion  against  the  de- 
cision of  the  Master  of  the  Rolls  on  this  point.  The  prin- 
cipal authorities  relied  on  in  the  note  alluded  to,  were  Sir 
Edward  Clere's  case,  6  Rep.  l/O ',  Mo.  567 ;  Cox  y.  Cham- 
berlain, 4  Ves.  Jun.  631;  Lord  Hardwicke's  opinion  in 
Peacock  V.  Monk,  2  Ves.igO;  and  the  distinction  settled 
between  the  cases  of  Tickner  v.  Tickner,  3  Atk,  742,  cited  3 
Kenjon  v.  Sutton,  2  Ves.  Jun.  601,  cited  j  and  Notts  v. 
Shirley,  ilid.  604,  n.  (see  2  Ves.  Jun.  157,  429,  662;  6  Ves. 
Jun.  2195  8  Ves.  Jun.  115,  221.)  and  the  case  of  Luther 
V.  Kidby,  3  P.  W.  170,  n.  It  may  be  observed,  that  the 
reason  generally  given  in  favour  of  the  existence'of  the  power, 
and  on  which  the  Master  of  the  Rolls  would  not  give  an 
opinion,  prevailed  as  much  in  the  case  of  Maundrell  v.* 
Maundrell,  as  in  any  case  whatever  3  for  even  admitting 
thc>power  in  that  case  implied  that  the  deed  or  will  ought 
to  be  legally  executed>  yet,  if  the  power  subsisted,  the 
estate  might  have  been  conveyed  by  a  bare  deed  of  appoint- 
ment, without  the  necessity  of  an  entry,  a  bargain  and  sale 
for  a  year,  or  livery  of  sei^n. 

p  4  On 


1316  0^   ASdlGNM^ENTS   OF   TBRli^ 

On  the  first  hearing  of  ,th€^  case  of  MavajA-elJ 
V.  MauqdreU,  Sk  WUKam  Grant  thought^  that 
in  regard  t^  a  claim  of  d6wer,  tha^e  was  po 
solid  distinction  between  letting  the  tern\  rea^aia 
in  the  name  of  the  original  trustee,  .and  taking^  ai;i 
jissignment  of  it  to  a  trustee  for  the  purchaser ; 
but  he  afterwards  ruled  the  contrary,  on  the  au-» 
thority  of  Lprd  Hardwicke -s  judgment  in  Swan- 
pock  V.  Lifford  (g").  The  case  of  MaundreU  v. 
MaundireU,  has  oince  com^  before  the  Laad 
Chancellor,  on  appeal  from  tjie  RoJ(sj  andlan^ 
informed  his  Lordship  said,  that^  in  principle,  he 
thought  the  purchaser,  ought  to  be  entitled  to  the 
benefit  of  the  term  ag^^st  t]iie  dowress,  althougl^ 
not  actuaUy  assigned  to  a  trustee  for  ham;  h\jA 
that,  to  be  sure,  if  Lprd  Hardwicke  had  ruled 
Otherwise,  it  must  be  so.  The  ca^e  has  not, 
Bowever,  yet  received  his  Lordship's  decision. 
But  as  Lord  Hardwicke  certainly  does  appear  to 
have  considered  that  the  purchaser  coisld  not  avail 
faimseif  of  2^  term  ags^nst  a.dowress,  unless  it  wa$ 
actusdly  assigned  to  a  trustee  for  feim,  it  ^hoult^ 
seem,  that  Sir  William  Grant's  decree  on  this  point 
will  he  aiSirmed.    Indeed  the  decision  (A)  that,  a 

(g)  Butler's  n.  to  Co.  titt.         {h)  Radnor  v.  Vandebehdy, 
V>S.  ^    .  .  s^owj,  P,  C.  69. 

purchaser- 
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fmrchaser  eoiridtdiefcsid  hknself  againat:  sl  claim  of 
ikywerbiy  a  term  assigaed  to  a  trustee  for  £iia^ 
proceeded  not  on  prisunple,^  but  oft  the  umversai 
practice  2X^  apioion  of  coilv^yaiicers  in  that  Te* 
iq?ect;  so  (0  that  the  Court  of  Chancery  and  House 
of  Lord^  were  of  ofnnion^  that  if  they  were  not  to 
permit  that  to-  be  so,  it  would  be  to  overturn  the 
general  rufe^  which  had  been  establisi)cd  and  piac? 
tised  by  many  thles  to  estates^  and  tend  ta  maict 
such  tides  precarious  for  the  futuve.  ,  The  fmw 
reason  does  not  apply  where  ths  purchaser  neglects 
to  take  an  asogmuent  of  the  term;  it  being  the 
general  understanding  and  opinion  of  con\rgfaft« 
cersy  that  to  protect  against  dower,  the  term,  must 
\fe  actually  «(ssrgn6d  to  a  trustee  for  the  purchaser, 
"Vyith  respect  to  terms  of  years  (i),.  it  msEf 
Jiere  be  further  observed,  that  whenever  a  term 
would  ma'ge  in  the  iioJoterit^ce,  if  united,  &daaU 
attend,  if  in  a  different  persc^i* 

'     (£)   Per  Lord  Hardwicke^    Powell  oi>  Mortgagj^s,  385  lor 
eec  Butler's  n,  ubisup.  .  4O8;  the  13tb  section  of  Mr* 

(k)  For  tbe  kaniuig  x^  >  Butler's  oqt;^  toCo.  Litt.  aga 
spccting  terms  of  years,  «eo^  b.;  2  Trea.  Eq.  1Q7  to  Jr20^ 
Jjord  Hardwicke's  elaborate  ^d.  Mr.  Sonblaoqu«*s  note$ 
^nd  adaurable  Judgineiit  in  iliid.^  aod  I  Gru&Be's^  Plgest^ 
Willoughby  v.  Willoughby,  505.  - 
\  Jfrm  JJep.  7685  see  also  ^ 

Thereforeji^ 
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Therefore,  where  a  person  purchases  the  in- 
heritance in  his  own  name,  and  takes  an  assign* 
meat  of  a  term  in  the  name  of  a  trustee  (/)  i  or 
takes  a  conveyance  of  the  fee  in  the  name  of  a 
trustee,  and  an  assignment  of  a  term  in  his  own 
name  (m)^  in  both  these  cases  the  term  attends 
the  inheritance,  unless  there  be  an  express  de-. 
claration  to  the  contrary;  whether  the  term  be 
pin*chased  or  obtained  before  or  after  the  pmv 
chase  of  the  fee*  And  in  general  there  is  no  dif* 
ference  between  an  assignment  of  a  term  to  a 
trusfee,  in  trust  to  attend  the  inheritance,  and  an 
assignment  to  a  trustee,  in  trust  for  the  purchaser, 
his  executors,  administrators,  and  assigns  (n). 

So  the  siame  rule  prevails  where  a  man  pos-, 
sessed  of  a  term  for  years  contracts  for  the  in- 
heritance, but  dies  before  the  conveyance  is  ex- 
ecuted ;  as  the  vendor  stands  seised  in  trust  for 
the  purchaser  from  the  time  of  the  contract  (o). 

(/)   Tiflin  v.    Tiffin,    I  (n)  Best  v,  Stamford,  Prcc. 

Vera.'     li    Whitchurch    V;  Cha.  252^  Tiffin  v.  Tiffin, 

Whitchurch,  2  P.  Wms,  236;  1  Vcrn.  Ij  Pitt  v.  Cholmond- 

9  Mod.   I24i    Goodright  V.  ley.  Chancery,  g  Nov.  1751, 

Shales,  2Wil8.  329-  MS. 

(m)  North  v.  Langton,  2  (o)  Capel  v.  Girdler,  Rolls, 

CJha.  Ca.  156.    Dowse  v.  l6th  March  1864,  MS. 
Derival,  1  Vcrn.  104. 

And 
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And  where  by  reason  of  an  intermediate  term 
outstanding,  a  term  cannot  merge,  although  vested 
in  the  purchaser,  together  with  the  fee,  yet  if  the 
purchaser  be  entitled  to  such  outstanding  term, 
even  the  term  vested  in  the  purchaser,  and  which 
cannot  merge,  shall  attend  the  inheritance,  with^ 
out  any  express  declaration  for  that  purpose  (p). 

If,  however,  a  purchaser  cannot  obtain  an  as- 
dgnment  of  the  whole  term,  but  a  reveraon  is 
left  outstanding,  so  much  of  the  term  as  is  as- 
agned  to  a  trustee,  for  the  purchaser,  will  be  con- 
sidered as  a  term  in  gross,  and  not  as^attendant  on 
the  inheritance,  xmless  there  is  an  express  de- 
claration for  that  purpose  (q) :— And  the  mere  in- 
tent 6f  the  purchaser  to  obtain  the  whole  interest 
in  the  term  will  not  vary  the  case. 

A  term  for  years  attendant  on  the  inheritance 
is  not  personal  assets  for  payment  of  debts  (r); 
but  it  is  generally  stated  that  such  a  term  is  real 

(p)  Whitchurch  v.  Whit-  that'll  turned  on  the  rcvcr- 

church^  2  P.  Wms.  236.    g  sion    which    the   purchaser 

Mod.  124.  could  not  get  in^  and  that  it 

(q)  Scott  V.  FenhouUet^  1  did  not  infringe  on  the  ge- 

Bro.  C.  C.  69.    There  are  neral  rule, 

some  seeming  inconsistencies  -  (r)  Thrutton  v.  Attomfly 

in  Lord  Thurlow's  judgment  j  General^  I  Vem.  340.    Tif* 

but  in  Capel  v.  Girdler,  Sir  fin  v.  Tiffin,  1  Vem.  1. 
WilliamGrant  was  of  opinion^. 

assets: 
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assets:— This  ie,.  l^oweva^,  a  vevf  mconect 
expression^  for  the  tenn  ateelf  is  x^t  real  assets,. 
hut  is  merely  attendam  oa  the  inheritaace, 
vhich  isl 

.  Bui  where  the  uiheritaace  is  in  trustees,  dxid  the 
Qwn&r  has  a  term  in  his  own  name,  aiid  dies  ia-^ 
debtod,  tli^  term^  although  limited  to.  attend  the 
ioheritsmee^  will  be  Uabk  to  debts^  for  it  is  as-, 
iets  al  U^w  (^))  V^  'there£3re  a  purchaser 
sbauld  nevec  take  the  term  in  his  own  name,  if  he 
da  not  wish  his  estate  to  be  personal  assets. 

B^ore  quitting  this  subject,  it  may  be  remarked^ 
in  the  words  of  Mn  Powell  (t)j  that  it  behoves, 
trustees  of  terms  to  be  i^ery  cautious  how  they  act^ 
if  called  upon  to  sever  the  term  from  the  in- 
heritance, lest  they  inadvertently  be  guilty  of  a 
breach  of  trust }  for  wherever  a  term  to  attend 
the  inheritance  4^oIves  upon  a  man^  every  time 
the  cestui  qm  trti&f^  makes  any  disposition  of  the 
lands,  either  by  vay  of  conveyance  or  incum^ 
brance,  the  trustee  of  the  term  becomes  from 
thenceforward  a  trustee  for  the  grantee  or  incum* 
brancer,  to  the  ealent  or  amount  of  his  grant  or 
Incumbrance ;   aiul  therefore  my  as^mnent  by^ 

(3)  Thruxton  v.  Attorney        (/)  xMortg.405. 
^ner»l>  uH  suf. 


liim  of  Ac  iegal  estate,  onoAer  trust  than  to  a^ 
tend  the  inheritance,  made  to  any  one  who  lite 
not  the  prior  or4eading  security  or  conveyance  of 
the  equitable  esteite,  during  the  term,  wiH,  if  sueh 
trustee  can  be  affected  with  notice,  either  actual 
or  presumptive,  be  a  breach  of  trust,  for  wMicIl 
the  trustee  wiH  be  answerable  in  a  court  cf 
equity. 

Therefore,  before  such  trustee  severs  a  tewrt  so 
asrfgned,  in  order  to  use  it  as  a  term  in  gross, -^ 
secure  mortgagees,  or  the  like,  het)Ughttobe  sa- 
tisfied, by  the  production  of  the^  title-deeds,  of 
other  satisfactory  evidence,  that  his  cestui  -qwe 
^ trust  has  done  no  act  to  affect  the  inheritance;  for 
it  is  to  be  observed,  that  when  a  trustee  severs  a 
term  designated  to  attend  the  inheritance,  with, 
out  being  satisfied  in  this  respect,  •  he.  voltAitarily 
takes  upon  himself  to  do  an  act  whith  may  vary 
the  rights  of  those  whose  rights  it  is  Aw  duti/  to 
protect.  Should  a  trustee  voluntarily  make  a  se- 
verance in  such  trase,  dker  actual  or  presumptive 
knowledge  that  his  cestui  tjtte  trust  was  involved 
in  incumbrances,  there  can  be  little  doubt  but 
tiiat  he  would,  at  least,  be  saddled  with  costs, 
'which  may  prove  a  very  serious  .consideration  to 
him;  it  is  therefore  most  prudent,  in  such  case^ 
to  decline  acting,  unless  upon  very  sure  grounds, 

if 
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if  it  be  not  with  the  direction,  and  under  the  iiu 
denmityof  a  court  of-  equity  (u).^ 

As  a'^trustee  ought  to  J)e  satisfiued,  that  the  per* 
son  by  whose  diriection  the  term  is  assigned,  is 
the  person  entitled  to  require  the  assignment,  it 
is  usual,  by  way  of '  authority  to  the  trustee,  to 
recite  all  the  instruments,  &x.  affecting  the  fee^ 
from  the  time  the  term  was  created  to  the  date  of 
the  deed  of  assignment ;  and  this  is  very  com- 
monly done  even  where  the  term  has  be^  as^ 
signed  to  attend  the  inheritance.  In  the  latter 
ease^  however,  such  a  recital  is  both  unneceissary 
and  improper  J  for  the  trustee  can  only  be  affected 
by  the  acts  of  his  own  cestiUs  que  tnts^^  and  there- 
fore, where  a  term  has  been  actually  assigned  to 
attend  the  inheritance,  on  a  future  assignment  of 
i^  it  is  only  necessary  to  recite  the  deed  creating 
the  term,  that  by  divers  conveyances  an4  assur- 
ances the  fee  became  vested  in  A.  (the  person  re- 
quiring the  assignment);  and  that  by  divers  as- 
signments and  acts  in  law,  and  ultimately  by  such 
si^deed  (the  assignment  to  attend)  the.term  be- 
came vested  in  the  trustee,  in  trust  for  A. ;  and 
then  any  instruments  affecting  the  fee,  since  the 
last  assignment  of  the  term,  to  attend  tl^e  in» 
heritjmce,  should  be  recited. 

{u)  See  Evaas  ?.  Bicknell^  6  Yes.  Jun.  174» 

If 


i 
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If  a  purchaser  cannot  obtain  the  title-deeds,  hi 
is»  as  we  have  already  seen,  entitled  to  attested 
copies  of  them  at  the  expense  oJF  the  vendor,  unless 
there  be  an  express  stipulation  to  the  contrary  (x)z 
and  although  he  may  not  be  entitled  to  die  pos- 
sessbn  of  the  deeds,  yet  he  has  a  right  to  ins|)ec£ 
them,  and  the  vendor  mu^  produce  them  for  that 
purpose  (» 

But  a  purchaser  k  not  entitled  to  attested  copies 
of  instruments  on  record. 

This  was  decided  in  the  case  of  Campbell  ▼• 
^  Campbell  (z)^  'where  the  master,  in  taxing  costs 
incurred  by  the  sale  of  considerable  estates,  dis- 
allowed the*  charges  for  attested  copies  of  deedk 
and  documents  upon  record;  and  upon  excep- 
tions to  his  report  on  that  account  coming  <m^ 
the  Master  of  the  Rolls  over«ruled  them,  and  bdd 
that  afurchaser  was  not  entitled  to  such  copies  at 
the  expense,  of  th^  vendor. 

In  some  cases,  however,  a  purchaser  can  obtain 
attested  copies  even  of  instruments  on  recoid. 
For  a  purchaser  is  entitled  to  examine  the  abstract 
with'  the  original  title-deeds,    or  with  attest^ 

(x)  Dare  V.Tucker,  6  Vcs.  (y)  Seny  v.  Young,  uH 
Jan.  460.  Beny  v.  Young,  ii    sup. 

£sp.  Ca.  640,  n.  (x)    RqUs    sittings    after 

— —  term  1793,  MS. 

copies 


cofaes  of  them ;  -»d,  therefore,  if  a  vendor  M^ 
not  fhe  (ifistnuxusnt  itself,  aad  cannot  obtain  it, 
tie  is  bound  to  |yrocure  an  attested  copy  of  it  te 
enable  the  pirohaser  to  ascertain  that  the  abstra^c^ 
k  cotrect ;  and  whenit  is  obtained,  the  purchaser 
is  j£sf  course  exftided  to  it  on  the  completion  of  the 
•l^chase^^ 

In  a  case  before  Lord  Rosslyn,  ^hete  there 
vas  an  agreement  that  the  vendor  should  pro^ 
duce  the  original  title-deeds,  his  Lordship  con** 
48trued  it,  not  only  as  an  engagement  to  produce 
l^tit^e^deeds,  but  as  a  negative  stipulation,  that 
he'shoald  not  giw  attested  copies. 

This  -was  certainly  presuming  a  great  dedb. 
Lord  Eldon  -has  since  diought  that  the  pressure 
of  the  stamp  duties  led  to  that  determination  (a)  ^ 
ofid  it  is  probable  that  a  similar  case  would  now 
receive  a  different  determination. 

Where  a  purchaser  cannot  claim  the  title-deeds, 
it  is  of  the  utmost  importance  to  him  to  obtain 
attested  copies  of  them.  But  attested  copies  are 
not  of  themselves  sufficient  security  to  a  purchaser, 
as  they  are  indeed  meye  waste-paper  against 
strangers,  and  cannot  be  used  upon  an  ejectment, 
unless,  perhaps,  as  between  the  parties  themselves. 

(o)  See  eVcs.  Jun.  460.     ^ 

Therefore, 
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Therefore, .  in  order  to  enable  a  purchaser  tq 
eflfectually  manifest  and  defend  his  title  and  pos- 
session, he  is  also  entitled^  at  the  expense  of  the 
vend9r,  to  a  covenant  to  produce  the  deeds  them- 
selves, at  the  expense  of  the  purchaser ;  which 
should  in  most  cases  be  carried  into  effect  by  a 
separate  deed.  And  where  a,  vendor  ri^tains  the 
deed  by  which  the  estate  he  is  Selling  was  con- 
veyed to  him  (which  is  mostly  the  case  when  it 
relates  to  other  estates),  it  seems  advisable  for 
the  purchaser  to  require  a  memorandum  of  his 
purchase  to  be  indorsed  on  such  deed. 

It  may  here  be  remarked,  that  although  a  pur- 
chaser of  part  of  an  estate  has  taken  a  covenant 
for  the  production  of  the  deeds,  yet  if  they  aft^- 
terwards  come  into  his  possession  by  accident,  no 
peVson  can  recover  *them  frcMU  him  who  has  not  a 
better  right  to  them  than  he  has  (z). 

Supposing  a  purchaser,  to  be  entitled  to  the 
custody  of  the  deeds  themselves,  yet  if  any  of 
them  be  lost,  and  the  vendor  can  deliver  over 
cq)ies  which  would  be  admitted  as  evidence  at 
law,  the  purchaser  will  be  compelled  to  take  the 
title  (a). 

{z)  Yea  v.  Field,  2  Term  Atk.  541 .  See  sa  opiniqn  of 
Rep.  708.  Mr.  Booth's,  2  Vol.  Ca.  and 

(a)  Haryiey  v.  Philips,  3    Op:  223. 

Q  We 
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We  are  now  to  enquire  to  what  covenants  a 
purchaser  is  entitled. 

Where  an  estate  is  sold  by  tiaistees  under  a 
will,  and  the  money  is  to  be  applied  in  payment 
of  debts,  &c.  and  the  residue  is  given  over,  a 
purchaser  is  not  entitled  to  any  covenants  for  the 
title ;  because  no  line  can  well  be  drawn  a$  to  the 
quantum  which  would  make  a  person  liable  to 
covenant;  and  therefore,  if  this  rule  were  not 
settled,  a  person  who  only  took  51.  might  as  well 
be  required  to  covenant,  as.  one  who  took  a  large 
sum  (rf). 

The  same  rule  applies  where  an  estate  is  sold 
for  similar  purposes  under  an  order  of  a  court 
of  equity,  or  where  a  bankrupt's  estate  is  sold  by 
his  ^issignees. 

In  all  these  cases,  the  purchaser  is  only  entitled 
to  a  covenant  from  the  parties  conveying,  that  they 
have  done  no  act  to  incumber. 

^ut  this  may  of  course  be  altered  by  the  agree- 
ment of  the  parties  (e) ;  and  therefore  in  all  agree- 
ments for  purchase  of  estates  from  devisees,  &c. 
in  trust  to  sell,  the  purchaser  should  stipulate,  that 
such  of  the  persons  entitled  to  the  purchase- 

{d)  Wakeman  v.  Duchess  .  and  see  Lloyd  v.  Griffith,  3 
of  Rutland,  3  Ves.  Jun.  233,     Atk.  264. 
304, affirmedin  Dotn.  Proc.  5         (e)  See  3  Ves.  Jun.  23ft 

money 
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money  as  he  may  require,  ^aDjoin  in  the  usual 
covenants  for  the  title.  Where,  however,  the 
trust  is  to  pay  debts,  or  trifling  legacies,  which 
will  exhaust  the  whole  of  the  purchase-money, 
it  is  obvious  that  such  a  stipulation  could  not  be 
carried  into  eflFect,  and  it  had  therefore  better  be 
omitted. 

It  might,  perhaps,  be  doubted  whether  equity 
would,  in  a  case  of  this  nature,  enforce  a  specific 
performance  against  a  purchaser  who  had  no  no- 
tice, at  the  time  of  entering  into  the  contract,  that 
there  was  not  any  person  to  covenant  for  the 
title. 

To  prevent  any  difficulty  on  this  ground,  it 
seems  advisable  to  state  in  the  particulars  of  sale 
or  agreement,  that  the  vendors  are  devisees  in 
trust  to  sell,  and  that  the  money  is  to  be  applied 
in  payment  of  debts  and  legacies,  which  would 
be  notice,  that  the  purchaser  could  not  require 
covenants  for  the  title. 

It  must,  however,  be  remarked,  that  the  case 
of  Wakeman  v.  Duchess  of  Rutland,  is  by  no 
means  an  authority,^  that  cestuis  que  trust  of 
money  to  be  produced  by  the  isale  of  estates  de- 
vised to  trustees  to  sell,  cannot  in  any  instance  be 
required  to  covenant  for  the  title.  Where  tht 
money  to' arise  by  sale  of  the  estate  is  absolutely 
'  Q  2  given 


228  OF  covi:NA^T5f 

given  to  two  or  more  peraons,  they  are,  in  fact, 
pwners  of  the  estate,  and  must  accordingly  cove- 
pa^t  for  the  title. 

So,  even  where  the  money  is  in -the  first  place 
to  be  applied  in  payment  of  debts,  yet  if  they 
?re  all  paid  previously  to  the  sale,  the  cestuis  quq 
trmt  must,  it  is  conceived,  covenant  for  the 
title. 

These  cases  are  put  by  way  of  example,  and 
as  a  caution  to  the  student.  Perhaps  no  decision 
has  been  so  misapplied  in  practice  as  that  of  Liord 
Rosslyji,  in  Wakeman  v.  Duchess  of  P.utland. 

Where  a  vendor  does  not  claim  by  purchase 
|n  the  vulgar  and  confined  acceptation  of  that 
word(/),  that  is,  by  way  of  bargain  and  sale 
for  money,  or  some  other  valuable  consideration, 
|L  purchaser  is  entitled  to  require  covenants  from 
such  vendor,  extending  tp  his  own  acts,  and  those 
of  the  person  immediately  preceding  him,  whe- 
ther the  estate  be  sold  by  the  owper  himself,  or 
whether  it  be  sold-  under  the  order  of  a  court  of 
equity  (g-),  or  by  trustees  Under  a  conveyance 
from  the  owner,  upop  trust  to  sell. 

But  a  vendor  who  actually  purchased  the  estate 

m 

(/)  1^  a  Bl^ck.  Cwam.        {g)  9  Ve?.  3m.  WS. 
241. 

himself 
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hiitiself  for  money,  or  othef  valtiable  cdtisldef  arion, 
and  obtained  proper  covenants  fdr  the  title,  is  not 
bound  to  enter  into  covenants  extending  beyond 
his  own  acts. 

These  observations  appear  to  be  the  result  of 
the  decisiohs  on  this  subject ;  but  ft  remains  tb 
show  the  practice  of  the  profession  with  respefct  t6 
covenants  for  the  title;    atid  it  is  much  to  be 
lamented,  that  the  practice  so  materially  differ^ 
from  the  decided  cases,    for  it  is  the  settled  and 
constant  practice  of  the  profession  to  make  all  the 
cestuis  que  trwst,  Ivhose  shares  t)f  the  purchase- 
money  are  in  anjrwise  Condderable,  join  in  covenants 
for  the  title,  according  to  their  respective  interests  ^ 
and  in  order  to  obtain  a  regular  chain  of  title,  the 
Covenants  are  extended  to  the  acts  of  the  last  pur- 
chaser ;  which  indeed  is  done  in^veTy  case.    Thus, 
for  instance,  if  I  sell  an  estate  which  was  devised  to 
me,  and  the  devisor's  father  purchased  the  estate, 
th^  covenants  for  the  title  are  extended  to  the  act6 
of  the  fathet ;  aiid  a  vendor,  who  claims  under  a  vo- 
luntary conveyance,  is  considered  in  the  samfe  light 
as  a  devisee.    So  upon  sale  of  a  bankrupt's  estate, 
the  bankrupt  himself  h  'made  to  enter  into  cove- 
nants for  the  title,  in  the  same  manner  as  he  woulcf 
liave  done,  had  he  sold  the  estate  while  solvent. 
IX  may  here  be  remarked,  that  a  bankrupt  is 
9  3  always 
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always  made  j|  party  to  the  conveyance,  to:  prevent 
the  difEculty  which  the  purchaser  might  other- 
wise be  put  to,  in  maintaining  and  proving  the 
title. 

Before  quitting  this  subject,  it  must  be  observed, 
diat  in  Wakeman  v.  Duchess  of  Rutland  (A), 
Lord  Rosslyn  seemed,  to  think  it  dangerous  to 
make  the  cestuis  qtie  trust  parties ;  he  said,  the  pru- 
dence of  the  common  clause,  that  the  receipts  of 
the  trustees  shall  be  a  discharge  to  the  purchaser, 
would  be  defeated,  and  the  purchaser  would  take 
upon  himself  the  knowledge  of  all  the  trusts  of 
tl^e  will.  If  this  be  so,  conveyancers  are  indeed 
reprehensible ;  but  as  the  purchaser,  buys  under 
the  will,  whether  the  cestuis  que  trust  be  or  be 
not  parties  to  the  conveyance,  he  is  equally  affected 
with  the  knowledge  of  the  trusts,  and  yet,  as  cujm 
est  dare  eju^s  est  dispcmere^  it  cannot  be  supposed 
that  a  purchaser  could  be  compelled  to  see  to  the 
aji^lication  of  the  purchase-money,  when  the 
testator  himself  has  declared  he.  shall  not.  In 
Ewer  V.  Corbet  (f),  it  was  holdai  that  notice  to 
a  purchaser  of  a  bequest  of  a  term,  did  not  sig- 
nify, as  every  person  buying  of  an  executor 
necessarily  must  have  such  notice.     This  resolu- 

(h)  2  Ves.  Jun.  233, 504^  (i)  2  P.  Wms.  I4g. 

tion 
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tion  applies  to  the  point  in  question,  and. seems  to 
place  it  beyond  controversy. 

It  now  comes  in  order  to  consider  in  what  caaes 
incumbrances  should  be  searched  for. 

Judgments  should  always  be  searched  for  on  the 
part  of  a  purchaser ;  and  if  there  is  any  reason  to 
suspect  the  vendor,  it  is  absolutely  necessary  to 
search  immediately  before  the  conveyance  is  exe- 
cuted, lest  any  judgments  may  have  been  entered 
up  during  the  treaty. 

If,  however,  the  purchase-money  be  actually 
psud,  equity  would  relieve  the  purchaser  against 
any  judgments  entered  up  subsequently  to  the  con- 
tract, and  payment  of  the  money",  and  previously 
to  the  execution  of  the  conveyance  (k). 

It  seems  advisable  to  ask  the  vendor,  or  his 
attorney,  whether  there  are  any  incumbrances 
which  do  not  appear  on  the  abstract ;  for  if  he  an- 
swer in  the  negative,  the  search  for  judgments  may 
be  postponed  imtil  immediately  before  the  execu- 
tion of  the  <:onveyance ;  and  if  there  are  any  judg- 
ments, and  the  purchase  cannot  be  completed  on 
that  account,  the  purchaser  can  recover, all  his  ex- 
penses from  the  vendor  (/).     But  it  does  ndt  seem 

(*)  See  Nels.  Cha.  Rep.        (/)  Richards  v.  Barton^  1 
1845  10  Mod.  468  5  and  1  P.    £sp.  Ca.  268. 
Wins.  278. 

Q  4f  clear. 
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dear,  that^  the  purchaser  would  be  entitled  to  rc^ 
'  cover  the  expense  of  the  conveyance,  unless  he 
had  enquired  after,  or  searched  for  incumbrances 
before  it  was  prepared,     . 

"  The  protection  aflforded  by  terms  of  yeafs, 
against  what  are  called  mesne  incumbrances, 
makes  it  safe,  in  some  cases,  to  dispense  with  ^a 
search  for  judgments.  But  this  is  never  prudent, 
where  there  is  any  reason  to  apprehend  notice  will 
be  proved,  or  will  be  attempted  to  be  proved,  on 
the  party,  or  any  of  his  agents  in  the  business, 
Besides  no  term,  or  other  outstanding  estate,  should 
be  relied  on,  imless  proof  can  be  obtained  easily, 
and  at  a  small  expense,  of  the  instruments  and 
acts  in  law  Which  must  be  proved  toestablish  the 
creation  and  deduction  of  the  term,'  It  should 
also  be  ascertained,  that  its  situation  is  such  as  en-, 
ables  the  party  entitled  to  it  to  avail  himself  of  it  in 
ejectment.  This  does  nut  always  appear  sufficient-f 
iy  attended  to.  Generally  speakings  it  is  true  that 
the  possession  of  the  cestui  que  trust  is  the  posses* 
3ion  of  the  trustee.  But  it  is  equally  true,  that 
the  extent  and  application  of  this  rule  are  by  no 
means  settled^  Great  care  should  be  taken,  in 
these  cases,  where  the  outstanding  estate  is  relied 
on,  as  a  protection  against  mesne  incumbrances, 
that  the  pbssession  of  the  a(:tual  terrcrtenants  hatg^ 

not 
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not  hem  such  as  to  deprive  the  persons,  in  xx^hom 
.the  outstanding  estate  or  interest  is  V€fstdd|  0f  their 
entry  (w).*' 

Judgments  do  not  bind  leasehold  estate  till  t^rit^ 
of  execution  are  taken  out  upon  thetti,  and  deliver- 
ed to  the  sheriff  («).  And  therefore  upon  pur.^ 
chase  of  a  leasehold  estate,  judgments  need  ii&t  be 
tsearched  for;  but  the  sheriff's  office  should  be 
searched,  for  any  writs  of  execution  which  may 
have  been  delivered  there* 

Where  only  an  equity  of  redemption  of  a  ferni 
is  purchased,  even  the  sheriff's  office  nefed  not  be 
searched,  as  an  execution  lodged  .will  n&t  ft£^i^t 
it(o). 

If  the  estate  lie  in  a  register  eounty,  the  regifi^ 
ter's  office  should  be  searchedj  for  the  purpose  of 
ascertaining,  not  only  th^t  the  esitate  is  free  {ro&k 
incumbrances^  but  also  that  the  title-deeds  af^ 
duly  registered;  as  the  estate  may  be  lost  by 
jieglecting  to  do  so*  Ahd  if  it  appe?^r  that  any 
deed  hds  not  b^eu  duly  registered,  the  vendor  must 

(m)  Butler's  n.  I  s,  13,  to  land,    1,  Ve5..   Jun.    431  ; 

Co.  Litt.  290  b.  although  it  was   considered 

(n)  Fide  post,   ch.  15.  perfectly  clear,  as  far  back  a^ 

(0)  Ttiis  piDiot  appears  to  ^  Lord  Hardwicke*s  time.   See 

l^ave    been  considered   as  a  Burdon  v.  Kennedy,  3  Atk, 

.  ©ew  ope  io  hyi\&x  V.  Dol-  ^39. 

procure 
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procure  it  to  be  registered  at  his  6wn .  expense, 
previously  to  the  completion  of  t;he  contract. 

It  is  very  seldom  that  wills  are  registered ;  but  a 
purchaser  of  a  devisee  should  not  complete  his  con- 
tract till  the  will  is  duly  registered.  For  should 
any  person  purchase  of  the  heir  at  law,  bonajide^ 
and  without  notice  of  the  will,  and  register  his 
conveyance  before  the  registry  of  the  will,  he 
would  be  preferred  to  the  purchaser  of  the  de- 
visee (/>)• 

But  if  the  vendor  be  both  hdr  at  law  and  de- 
visee, the  non-registry  of  the  will  is  immaterial. 

If  a  purchaser  be  already  seised  of  the  legal 
estate,  as  if  he  be  mortgagee  in  fee,  and  has  con- 
tracted far  the  equity  of  redemption,  the  register 
need  not  be  searched,  if  he  be  assured  that  notice 
cannot  be  proved  either  on  himself,  or  on  any  one 
concerned  for  him ;  because  the  mere  registration 
erf"  deeds,  as  we  shall  hereafter  see,  is  not  notice  to  a 
purchaser  seised  of  the  legal  estate  previously  tp 
the  purchase,  and  he  will  therefore  be  entitled  to 
hold  against  any  puisne  incumbrance  of  which  he 
had  not  notice. 

Where  a  register  can  be  inspected,  judgments 
need  not  be  searched  for  elsewhere  j  as  judgments 

(p)  See  Jolland  v.  Stainbridge,  3  Ves.  Jun,'478. 

bind 
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bind  estates  u%a  register  county  only  from  the  timg 
they  sure  mwiorialized^ 

It  hath  already  been  observed,  that  judgments 
do  not  bind  leasehold  estates  till  delivery  of  a  writ 
of  execution  to  the  sheriff.  Writs  of  exepution 
upon  judgments  intended  to  affect  leasehold  estates 
in  a  register  county,  were  never  registered,  until  a 
form  of  a  memorial  for  that  purpose,  was  suggested 
by  Mr.  Butler's  opinion  (q).  From  this  form 
many  gentlemen  may  conclude,  that  writs  of  exe- 
cution ought  to  be  registered  j  aijd  that  it  is  there- 
fore necessary  to  search  the  register  only  on  the 
purchase  of  a  leasehold  estate,  in  like  manner  as  on 
•  the  purchase  of  a  freehold  estote.  The  registry  of 
writs  of  execution,  however,  seems  casm  omissus 
odt  of  the  statutes  for  registry;  and  therefore 
upon  the  purchase  of  a  leasehold  estate  idtuate  with- 
in a  register  county,  not  only  the  register,  but  also 
the  sheriff's  office,  should  be  searched. 

The  register  ought  to  be  searched  immediately 
before  the  execution  of  the  conveyance,  for  the 
V  same  reason  that  the  search  for  judgments  should 
be  delayed  till  the  last  moment. 

Mr.  Hilliard  remarks  (r)  that  by  the  statutes 

{jq)  SeeBiggeoD  R^stry j        (r)  N. (2)  toShep.Toach. 
9admfra,ch.l5.  Il6. 
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for  registry  there  is  no  rime  limited  fdt  registering 
deeds ;  and  that  it  is  thefefore  obvious  from  ^A 
Inspection  of  the  acts,  how  ftecJ^saly  it  is,  that 
deeds  should  be  registered  iminediately  on  their 
being  executed :  to  enforce  this  the  more  strongly, 
hendds,  it  may  not  be  useless  to  (Consider,  if  ^ 
Subsequent  conveyance  of  moi'tgage  should  be 
executed  for  a  valuable  consideration,  and  from 
ph  alnlost  momentiiy  inattention  Of  delay  of  the 
fifst  vendee,  or  mortgagee,  in  not  immediately 
i*6gistering,  the  second  vendee  or  mortgagee  should 
register  first ;  whether,  in  such  case,  the  first  ven- 
dee, or  mortgagee,  doth  not  thereby  become  in  a 
l^of se  situation  than  he  would  have  been  by  law, 
tei  case  the  registering  acts  had  not  been  made. 

It  is  very  deir^  that  ]n  the  case  put,  the  subse- 
quent purchaser  ot  mortgagee,  if  he  had  no  notice, 
t^ould  prevail  over  the  first  yendee^  or  mortgagee. 
And  it  must  be  remarked,  that  by  delaying  to 
register  his  conveyance,,  a  purchaser  gives  ?i  prior 
incumbrancer,  who  may  have  neglected  to  register 
his  incumbrance,  an  opportunity  of  retrieving  his 
error,  and  thereby  establishing  his  demand  on  the 
jtetate. 

It  appears,  therefore,  that  there  are  two  cogent 
reasons  why  a  memt>rfal  of  the  conveyance  should 
^e  duly  registered  iviinediately  after  the  execution 
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of  the  cpnveyance ;  the  one,  that  ?^  prior  incam- 
brancer  might,  during  the  delay,  register  hjs  inc.iTOv 
brance;  the  other,  that  the  delfiy  might  give  ai| 
unprincipled  vendor  an  opportunity  of  selling  thft 
estate  to  a  hx>nqjide  vendee*  v/ithout  notice ;  whOt 
if  he  registered  his  deeds  before  the  registry  of  thf 
first  conveyance,  would  cert^nly  prevail  again§t 
the  first  purchaser. 

Having  considered  in  what  instaji^es  ipcuQir 
brances  should  be  searched  for.  Jet  us  now  inquire, 
l3t.  In  what  cases  ai  purchaser  inay  dets^n  th^ 
purchase-money,  if  incumbn^es  are  digcoyered 
pr^viovi$ly  to  the  payment  of  it:  and  gdly,  Tq 
what  relief  he  is  entitled,  if  evicted  after  the  mioney 
is  actually  paid ;  and  these  inquiries  will  iiivplve 
the  consideration  of  the  cases  in  which  a  purchaser 
will  be  relieved  in  respect  of  defects  in  the  title  to 
the  estate. 

I.  1 .  Where  an  incumbrance,  is  discovered  previi 
ously  to  the  eu^cutioji  of  the  (:onvey?ince,  a|i4 
payment  of  the  purchas^-i?ioney,  the  vendor  must 
.discharge  it,  whether  he  has  or  has  not  agreed  to 
covenant  agamst  incumbrances,  before  he  can 
compel  payment  of  the  purchase-money  (s). 

{s)  Vane  v.  Lord  Barnard,  and  see  1  Ves.  88  •  %  Vc«. 
Gilb.  Eq.  Rep.  6  ';  Serjeant  3^4 ;  2  Ves.  Jun,  441 5  an4 
Maynard's  case,  2  Freem.  1 ;     4  Bfo.  C.  C.  394.    . 

2.   But^ 
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2«  But  if  a  purchaser  has  notice  of  an  incuitl- 
brance  before  executing  the  articles,  and  it  is  by 
the  articles  agreed  that  the  vendor  shall  covenant 
against  incumbrances,  the  purchaser  has  entered 
into  them  with  his  eyes  open,  has  chosen  his  own 
remedy,  and  equity  will  not  assist  him  (t)  ;  and 
he  cannot,  therefore,  detain  any  part  of  the  pur- 
chase-money. 

11. 1.  Although  the  purchaser  has  paid  the  money^ 
yet  if  he  is  evicted  before  any  conveyance  \s  pre- 
pared and  executed,  or  before  the  conveyance  is 
executed  by  ail  the  necessary  parties,  he  may 
recover  the  purchase-money  in  an  action  for  money 
had  and  received,  although  the  intended  covenants 
do  not  extend  to  die  title  under  which  the  estate 
was  recovered,  and  he  may  have  taken  possession 
of  the  estate  («). 

2,  But  if  the  conveyance  is  actually  executed 
by  all  the  necessary  parties,  and  the  purchaser  is 
-evicted  by  a  title  to  which  the  covenants  do  not 
extend,  he  cannot  recover  the  purchase-money  (or). 

(0  Vane  v.  Lord  Barnard,  Johnson,    3  Bos.  and  Pull. 

nhi  sup.  162 ,  and  see  Awbry  v.  Kent, 

(tt)   Cripps    V.  Ecade,  6  1  Vcro.472. 

Term  Rep.  606;  Matthews  (x)  See  Cripps  v.  Reade; 

V.  Hollings,  Woodfall's  Jiaw  Johnson    v.    Johnson  j    and 

Land.  35,  ci^  5.  Johnson  v.  Bree  y.  Holbecb,  Doug.  654. 

Thus 
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Thus  where  (y)  A.  bought  an  estate,  to  one 
moiety  of  which  there  was  a  clear  defect  of  title, 
which  the  counsel  of  the  purchaser  had  overlooked, 
and  he  was  afterwards  evicted  of  it,  upon  which 
he  filed  a  bill  asserting  his  claim  to  be  repaid  a 
moiety  of  the  purchase-money,  although  the  cove- 
nants for  title  did  not  extend  to  the  eviction,  the 
bill  was  dismissed  (12). 

So,  if  a  purchaser  neglect  to  look  into  the  dtle^ 

(y)  See  3  Vcs.  Jun.  235. 


(12)  In  the  second  yd.  of  CSolL  of  Decis.  p.  518,  a  case  to 
the  same  effect  is  reported.— Lands  which  were  sold  with 
warrandice  from  fact  and  deed  allenarly^  being  evicted,  hot 
not  through  default  of  the  disposer,  the  purchaser  brought  an 
action,  not  upon  the  warrandice,  which  was  not  incurred, 
but  upon  this  ground  of  equity,  that  if  he  has  lost  the  land, 
he  ought  at  least  to  have  repetition  of  the  price.  It  was 
/  answered,  that  when  one  sells  with  warrandice  from  fact  and 
deed,  the  intention  is  not  to  sell  the  subject  absolutely,  which 
would  be  the  same  as  selling  it  with  absolute  warrandice,  but 
only  to  sell  it  so  as  the  seller  himself  has  it,  that  is,  to  sell 
what  title  and  interest  he 'has  in  the  subject  5  the  purchaser 
talces  upon  himself  all  other  hazards ;  and  therefore  if  evic- 
tion happen  otherwise  than  through  the  fact  and  deed  of  the 
disponer,  he  bears  the  loss.  The  Lords  assoilzied.  Craig 
V.  Hopkins. 

it 
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it  will  be  considered  as  his  own  folly,  and  he  can 
h^ye  no  relief  (z). 

The  purchaser's  only  remedy  in  siich  a  cafs§,  is 
Xo  have  recourse  to  the  covenants  of  the  earlier 
vendors,  upder  some  of  which,  perhaps,  he  may 
obtain  relief  (a). 

3.  It  seems,  that  if  the  conveyance  be  actually 
executed,  the  purchaser  can  obtain  no  relief, 
although  the  moi}ey  be  only  secured. 

In  an  early  case,  however  (i),  where  A.  had 
sold  to  B.  with  covenants  only  against  A.  and  all 
claiming  by,  from,  or  under  him,  B.  ifecured  the 
purchase-money;  but  before  payment,  the  land 
was  evicted  by  a  title  paramount  to  A's,  and  Lord 
Chancellor  Finch  relieved  from  the  payment  of 
the  purchase-money. 

^  The  case,  it  seems,  was  not  tajten  by  the  reporter 
himself,  and  be  adds  the  following  notes,  or  que* 
ries  to  it. 

1st.  If  declaration,  at  the  time  of  the  purchase 
treated  on,  that  there  was  an  agreement  to  extend 

(%)  Roswell  V.  Vaaghan,        (a)  See  Bqtler's  n.    1  <;^ 

2  Cro.  196  i  Lysney  v.  S^by,  Co.  Litt.  384.  a 
2  Lord  Raym.  1 1 18  5  QqicA-        (b)  Anon.  2  Cha.  Ca.  19 ; 

title  V.  Morgan^  1  Term  Rep.  and  aee  Fonbl.  n«  (g)  to  1 

755.  Trea.  Eq.  36l,  2d  edition. 

against 


•^^ainst  aH  incumbrances  not  only  specif,  it  could 
not  have  been  admitted.  ^ 

fidly.  The  afomative  cov^ant  is  negative  ta 
whiat  is  riot  affirmed,  and  all  one  as  if  expressly 
declared'  that  the  vendor  was  not  to  warrant  but 
against  himself,  and  the  vendee  to  pay,  because^ 
security  absolute  without  condition. 

Sdlyw  Quarey  If  this  riiay  not  be  made  use  of 
tQ  a  general  inconvenience,  if  the  vendee,  having 
all  the  writings  and  purchase,  is  weary  of  the  bar- 
gain, or  <m  other  respects  sets  up  a  title  to  a  stran- 
ger by  coflusion?    '  i 

Notth.  In  many  cases  it  may  be  easily  done,.&c.: 

These  remark^  are  unanswerable ;  and  if  the 
doctrine  in  this  case  were  law,  the  consequences 
>vould  be  of  a  very  serious  nature ;  for  wh^.venr 
dor  would  permit  part  of  the  purchase*-mon^y  to 
remain  on  mortgage,  of  the  estate,  if  he  were  liable 
to  lose  it,  supposing  the  estate  to  be  recovered  by 
ipt  person  agfdnst  whose  acts  he  had  not  covciianted? 
Indeed  this  point  is  so  very  differently  considered 
in  practice,  that  \$^here  part  of  the  purchase-tnoney 
is  permitted  to  remain  c^  mortgage,  although  the 
covenants  from  the  vendor  be  limited,  the  vendee 
invariably  enters  into  gen^l  unlimited  covenants, 
,  in  the  same  manner  as  he  would  have  done  in  the 
case  of  an  independent  mortgage. 

R  ,  4thly« 


4dil]r«  Aitbough  the  poithase-moaey  is  padd, 
and  the  conveyance  is  executed  by  all  the  parties^ 
yet  if  die  defiBCt4o  not  appear  on  the  &ce*<^  the 
tide-deed^,  and  the  yendor  vf^s  aware  of  the  defect^ 
and  concealed  it  from  the  purchase,  or  suj^ressed 
&e  ii»tniicn€*Qt  by  which  &e  incumbrance  was 
created,  or  on  die  face  of  vAikh  it  appeared,  he 
is  in  e\^ery  such  case  guilty  of  a  fraud  (c),  s^d 
t}ie  purcshaser  may  either  bring  soi  action  on^e 
case,  or  file  his  bill  in  equity  for  relief. 

But,  as  Mr.  Butler  remarks,  ajudgment  obtained 
after  the  death  of  the  seller,  in  an  action  of  this 
mture,  can  only  charge  his  |M*operty  as  a  simple  - 
cdiltract  debt,  and  will  not,' th^refb^  except 
und^  very  particular  circumstances,  charge  hm 
reaj' assets.  A  bill  in  Chancery,  in  most  cases, 
mil  be  found  a  better  remedy.  It  will  lead  to  a 
betM'  discovery  of  the  concealment,  and  d^  cir* 
(uiBBtancas  attendmg  it,  and  may  in  some  cases 
enable  die  i^durt  to  create  a  trust  in  favpur  of  the 
injured  purchaser  (^. 

Although  the  vendor  ha$  fraudulently  concealed 
an  incumbrance,  thepurdiaser  hasnolien  onthe 

(c)  866  Haxdlng  v.  Nd-        (d)  See  Butler's  n*  I.  to 
dioi:pe^N€b.Ca)a.Rep.  lis.    Co.  Litt384^  a. 

purchase* 
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purchase-money,  after  it  is  appropriated  by  the 
vendor  (e). 

Where  a  purchaser  pays  part  of  the  purchase- 
money  to  a  creditor  of  the  vendbi',  by  judgment, 
or  other  security  affecting  the  land,  and  also  by 
bond^  or  other  security  whicl^  does  not  affect  the 
land,  it  will  be  considered  as  a  payment  in  sads* 
faction  of  the  judgment,  or  other  incumbrance^ 
which  cbargeb  the  esXMe  (/), 

(«>  Cator  V.  Sari  otVpm^ ,  ^  {f)  Bicli v.Mtfdi,  1  Vera, 
brok©,  iBro.C.  C.3Gli  2    468.^ 
BK),Ci  C.  282.  , 
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CHAPTER  t. 


OF   INTEREST. 

Equity  considers  that  whichkagreed  to  hi  done, 
as  actually  performed ;  and  a  purchaser  is  there- 
fore entitled  fo  the  profits  of  the  estsAe  from  the 
time  fixed  upon  for  completing  the  contract,  whe* 
^  ther  he  does  or  does  not  take  possession  of  the 
estate :  and,  as  from  that  time  the  money  belongs 
to  the  vendor,  the  purchaser  will  be  compelled  to 
pay  interest  for  it,  if  it  be  not  paid  at  the  day  (a). 

This  is  so  plain  a  rule,  that  no  disputes  could 
ever  arise  on  it,  if  the  purchase-money  were  not 
frequently  lying  dead  j  in  which  case  it  becomes 
a  question,  whether  the  loss  of  interest  shall  fall 
on  the  vendor  or  purchaser. 

If  the  delay  in  completing  the  contract  be  attri- 
butable to  the  purchaser,  he  will  be  obliged  to  pay 
interest  on  the  purchase-money  from  the  time  the 

(a)  Davy  y.  Barber^  2  Atk.    v.  the  Countess  Dowager  of 
489.  See^Sir  James  LoM^ther    Andover,  1  Bro.  C.  G«  396, 

contract 


jcciAtra^t  cmght  to  h?Ve  been  carried  into  effect,  ' 
;ilthough  the  purchase-money  has  been  lying  ready, 
and  without  interest  bang  made  of  It  {h). 

Biit  IT  the  dday  be  occasioned  by  the  default  of 
Ae  vendor,  and  the  purthase-money  has  lain 
diead,  the  purchaser  will  not  be 'obliged  to  pay 
interest.  The  purchaser  must,  however,  give 
hotice'to  the^T^dor  that  the  money  is  lying  dead 
(c^j  ^s  otherwise  there  is  no  equ^aHty :  the  0n,e, 
kndwkthe  estate  is  producing  interest,  the  other 
dofeS  not  know  diW  the  money  does  not  produce 
tiiterest((f).  ''  ''  *'  '  ,  ' 

,  t\?h€^ever  therefore  a  purchaser  is  delayed  as  to 
0ie  title,  and  me^  to  insist  upon  this,  he  ought 
to  apprise  the  other  party  that  he  is  making  no 
intfere^.  But  even  if  a  purchaser  g^ve  such  notice, 
yet  if  it  appears  that  the  money  was  not  actually 
appropriated  for  the  purchase,  or  that  the  puri- 
chaser  derived  the  least  advantage  from  it,  pr  in 
^Initmer  madriise  of  it,  the  court  would  compel 
him  to  pay  interest. 

If  no  time  be  limited  for  performance  pf  the 
a^eihent,  and  the  purchaser  be  let  into  posses- 

(^)  Calcrafl  v.RoebucH^  1     ulisup^   . 
ycs.Jun.  221.  {d)  Powell  v.  Martyi*,  8 

■    (c)  Calqraft  v.  Rocbtick,    Ves.  Jun.  H6. 

R  81  ^ion 


246  OF  mTpnEsr^ 

don  of  tbe  estate^  |ie  jpust:  pay.  ifUer^^  an'fJie 
purchase-money  from  that  timet  / 

It  caimot,  however,  be  laid  doii^  as  a  general 
rule,  that  a, purchaser  of  est^es  uxjidef. s^  private 
agreement,  shall  from  the  timp  of  taJbbig  j)^^ 
pay  interest  At  any  rate,  altho^j^  the  coi^vey^ 
ance  he  executed,  y^  he  ^all  ngt  jpay  interest 
but  from  the  time  of  taking  ppssesision,  if  pr^vente4 
^om  so  doing  by  die  vendor  (e),  «  ;    . 

If  it  be  agreed,  that  the  purchaser  ^halj  /tak« 
possession  of  th^  estate,  and  gijyJi^erest  on  tbfi 
purchase-money  from  that  time,  and  it  afterwards 
appear  that  sl  long  time  must  dbpj^,  before  a^tle 
can  be  made,  tjbe  purchaser  will  be  entitlf^  to 
rescind  the  agree^ient. 

Put  if  the  purchaser  acquiesce  in  the  delay  wtil 
the  contract  is  nearly  carried  into  executipn^  he 
cannot  then  appropriate  the  purchase-money  i,  .a?^d 
by  giving  notice  of  that  c;ircum^pice  tp  the  ven- 
dor, discharge  himself  ^oin  ,the  paymenitf .  of 
interest.  -  ,     •  ,  i  -f. 

Thus  in  Dickenson  v.  Herpn  (jQ,  after  ^jhe 
execution  of  a  contract  for  purchase  of  an  .esftte;;^ 
it  appeared  that  an  act  of  parliament  was  necessary 

{e)  Per  Lord  Hat(Jwickc,    Martyr.  ,  ^     , 

in    Blount    v.    Blount,    a       .  (/)    RoUs,    i 6th. March 
Atk.  636}  and  see  Powell  y.    1804.  MS. 

to 
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to  peilbce  the  title,  3d4  that  sdoie  &ne  must 
dapse  heSare  2l  tide  could  be  made ;.  and'  it  was* 
therefore  agreed^  iSaak  the  purchaser  should  take 
possession  of  the  estate,  and  pay  interest  on  the 
punchsfse-money. .  Great  (fielays  having  arisen,  and. 
^purchaser  thinking  Exchequer-bills,  inixrhich: 
the  porcfaase-money  Iras  htve^ed,  not  safe^  he  sold^ 
^hein,  and  gavetiGiicetaiiieTendor  that  theimoney' 
was  lying  readyy  and  ^withoutimerest  being  made 
of  in  After  the  purchase  \vas  completed,  and  ih«: 
money  paid,  the  vendor  filed  a  bHl,  asserting  \$$ 
light  to  interest  until  the  exedxiion  of  the  con- 
veyance-.  ■  :'  /■  .  .  •  .r 

The  cause  was  heasxi  beibte  the  presait  Master 
<rfthe  Rolk,  whorpronoumed  the  following  jnd^-». 
ment:— ^^  Anigreemrst  of  this  natufe  is  totaUyLin-*^ 
depend^t  of  tfa^intisrest  made,  by  th^  n»$SM^. 
When  a  purchaser  is  let  into  p6ssessioiii,tJber 
tendor  need  not  mind  what  is  done  with  thii  poxy 
chase-money,  because  the  purchaser  i^rees  to  pay 
interest  Sot  the  rboxAy.  And  mch  an  'agtteiMini^ 
can  only  be  affected  by  great  delay,  because  the. 
purchaser  is  not  to  be  kept  fo;-  ever  bound  by  a 
disadvantagdDus  bargain;  lor  the  interest :mi^l 
be  better  than  the  rents  j « m  which  case,  if  thd 
purchaser  was  to  be  bcrimH,  notwithstanding  an 
unreasonable  delay,  the  vendor  would  not  mind 

R  4  how 
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how  long  he  delayed  making  a  title.  If  th?  ob- 
jection had  been  taken  at  a  diflferent  time,  it  would 
have  been  better.  He  should  have  madie  the  objec-r 
tion  when  he  knew  that  lan  act  of  parliament  was 
necessary,  as  he  was  not  before  in  possession  of  that 
fact  ( 1 3).  But  he  waved  this  delay,  and  he  consents 
to  continue  to  pay  interest,  and  writes  a  letter  which 
dearly,  implies  that  j  or  he  might  otherwise  hav? 
waved  the  agreement.  Afterwards  he  thinks  he 
is.  entitled  to  Miy,  that  he  will  not  pay  interest. 
The  ground  was  totally  distinct  He  had  laid  out. 
his  money  in  Exchequer-biUs,  and  then,  upon  a 
supposition  that  they  were  not  safe,  he  sold  out, 
tod  then  gave  notice  that  he  would  not  pay  interest. 
He  ought  certainly  to  have  given  notice  before  he 
sold  out  ;*  and  to  have  given  the  vendbrt  his  option, 
/whether  he  would  choo^  them  to  remain  at  his 
mk,*or  would, wave  his  interest.  This  ground 
waer;  Kowever,  nothing  to  the  vendor,  as  he  had 
nothing  to  do  with  the  interest.  The  only  ground 
upon  which  he  could  have  ^ved  the  agreement, 
•        -      -  -  ^  -  -  ■  -- .,      ■         ■      • 

(13)  Here  the  Master  of  the  Rolls  seems  to  have  misr 
taken  the  case.  Fot  the  ^ict,  (which  I  collect  frain 
thepapers  in  the.caii^e,  and  a  personal  knowledge  of  tiu| 
circumstances)  was,  tljat  the  agreement  as  to  the  purchaser 
taking  possession  and  paying  interest^  was  not  entered  into 
till  it  was  iiscovc'rcd  that  an  act  of  parliament  wasnecessary, 
'    *-  -was 
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y?a$  the  dd^y  in  the  first  instate.  The  defendant 
mstook  his  case ;  he  might  have  come  at  an  earlier 
period,  and  insisted  not  to  pay  interest;  for  a  court 
^ovld  not  have  held  him  to  sgi  indefinite  period. 
JBesides,  the  notice  was  not  given  until  a  long  delay 
could  not  take  place/*  j^d  his  Jlonor,  for  thesp 
reasons,  decreied  the  purchaser  to  pay  interest ; 
but,  as  he  bound  himsdf  by  his  long  acquiescence^ 
his  HonQr  would  not  giy^i  cprte. 

Fh>m  th^  tira^,  howeverj^  the  conveyance  is 
ingrossed  an4  delivered  to  the  vendor's  attorney 
for  executiQn,  a  purchaser  is  iiot  compellable  to 
p^y  interest,  although  hi^  niay  'h«^ve  neglected  to 
apprise,  the  v^dor  that  the  purchase-money  i3  lying 
dead ;  because  if  the  conveyance  were  exgputed^ 
l^e  next  moment  he  muist  pay.the  nioney,  and 
therefore,  he  ought  to  have  it  ready.   . 

For  this  reason,  in  Drckenson  y.  Heron,  the 
pu^h^^  y^^  decreed  tp  pay  interest  until  the  date 
ofth^  conveyance  only^  although  it  was  not  €xe# 
cuted  until  three  months  afterwards. 

The  purchaser  of  a  reversion  must  pay  interest 
pn  the  purchase-money  from  the  time  the  convey- 
ance is  executed ;  because  the  wearing  of  the  live;s 
is  equivakrit  to  taking  the  profits  (g*). 

(g)  £jpp4?^e  Manning,  2    Abingdon,  1  Ves,Jun.94, 
P,  Wms.  410:  Child  v.  Lord  -    ^ 


352  -^f  [m'Pum^. 

it  must  be  remarke*,-'thit  in  TBkmftt  v;  Blount  (r), 
•Lol:5i  Hardwickevsaia,  that  Hvhere  estates  for  Hffe 
have  dropped  in  between  a  pbfson  bang  reported 
the  best  purchaser  before  a  ms^ter^  and  his  taking 
posse^on,  the  court  have  either  directed  the  pur-, 
dia^ct  tt>  make  some  compdisaition  in  considera-r 
.^m  of  the  estate  being  'belter^,  or"otherwise  ta 
go  before  a  master  4gain,  ahji  the  estate  to  be  ptrt 
up  for  a  nfnr  blddihg^ 

'  But  the  ^re^at  practice  of  the  courts,-  is  not 
franfbnpableto  Lord  Hardwicke*s  doctrine;  dte 
-rule  being  to  ni&ke  thie* purchaser  pay  mt<erest  from 
the  time  the  report  is  confirmed-;  from  which 
•titoe  h«  is  entitled'  to  the  profits  of  the  estate, 
^hi)(;h  arei  the  wearing  out  of  the  Kves  (s). 
; :  Where  a  put^^ha^^  £l  entitled  ta  recover  a  de-^ 
posit  paid  l^y  him'td  the  vendor,  lie  can  aliso  reco? 
ver  int^est  on  it  feom  the  time  it  vi^s  paid. 

And  if  the  agreement  be  executed  by  a  court  of 
•^quity,  ipteresc^s  always  allowed  on  the  deposit  (t)^ 

I  learn  also,  that  even  where  a  purchaser  can 

recover  a  deposit  paid  to  an  auctioneer,  he  c?h 

,^is6  recover  interest  on  it.  Up5n  principle,  p^rhapsj^ 

(r)  3  Atk.  636.  '  Win5.  410; 

:     <*)'  Child  V.  Lord  Ablng..  •     (/)  tacoti  y.  Mcrtitis,   a 
don,  I   Ves.  Jmi;  94;  and    Atk.  1. 
gee  Ex  parte^'lS/lBmimg,  2  P, 

thi^l 
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this  rule  canttot  be  supported :  for  an  auctioneer 
is  bound  to  keep  a  deposit  till  the  execution  of  the 
contract,  as  a  trustee,  or  depositary  of  it :  for 
which  reason  it  even  s^ms^that  if  he  actually 
made  interest  of  it,  he  ought  not  to  be  compelled 
to  pay  interest  (^u).  Upon  convenience^  however,  • 
this  practice  may  be  tolerated;  as  the  purchaser 
ought  to  receive  interest,  and  the  auctioneer  can 
recover  it  from  the  vendor. 

But  if  a  purchaser  can  only  recover  the  money 
by  jm  actio9  ipr ,  mpfi^y  had  and:  received,  he  cai^ 
not  sustain  a  demand  pf  interest  .(f)» 

If  a  vendor  cannot  make;  4  good  title,»and  the^ 
piprichaser's  money  has  be^  lyuig  ready,  without 
intCTest  beinf{  made  by  it,  the  vendor  must  piy 
interest  to  the  purchaser  (y), 
.  An  agreement,  that  if  the  purchasermoney  be 
not  paid  at  the  time  stipulated,,  the  purchaser  shaU 
pay  a  rent  for  the  estate  exceeding  thej  legal  inte?^ 
rest  of  the  inoney,  is  ^ot  usurious  (z),. .  . 

(tt)  See  Lord  SaRsbuiy  v^  1  Boa.  and  Pult  30d. 

Wilkitisoni  8  Ves.  Jan.  48 ;  .   (y)  Flureau  v.  Thbtnhili,  !i 

and  3  Brb.  C.  C.  44,  cited.  Black.  U)7»,  'S«e  'Pdi^^r: 

rSfd  vide  Willb  v.  the  Coip-  ftfartyr^le  Vos.  Jun:  J4i&:   :; 
inissioncrs  of  App^  in  Prize        («)  Spujiier  v.  Ma/j?f  fco^ 

Causes,  5  East, 22.  Vcs.  ion..  ?27,       r    .  ..,    ,^ 


{x)  Walker  v    Constable, 


CHAP. 
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«es  (b)y  freehold  lands  were  not  bound  by  areli 
specialty  debts  in  the  hands  of  2n  hceresf actus  i 
although  an  Aar^*  natus  was  liable  to  speciaky 
debts  in  respect  of  lands  descende4  (14).  But 
personal  property,  .Which  \fras  formerly  of  very 
triifling  value,  was  always  holden  to  be  subject  to 
the  payment  of  debts  generally^  however  the 
same  might  be  bequeathed.  And  by  the  statute 
Westmmster  2  (c),  it  was  enacted,  that  even  the 
ordinary  should  be  bound  to  pay  the  debts  of  die 
intestate,  so  far  as  his  goods  would  extend,  in  the 
same  manner  as  executors  were  bound  in  case 
the  deceased  had  left  a  will.    In  fact  no  man  can 

(l)  3  and  4  W.  and  M.  c.  14,    (c)  13  Ed.  I.  €•  18*. 


(14)  Although  an  heir  at  law  is  bound  by  specialty  debts 
in  respect  oiflands  descended,  yet  a  purchaser  of  tliose lands, 
n^ithout  notice  of  any  debts,  was  never  holden  to  be  subject 
to  them.  The  statute  of  fraudulent  devises  was  always  con- 
sidered as  placing  a  devisee  on  exactly  the  same  footing  as  aa 
heir  at  law;  but  it  was  lately  contended  (see  Matthews  v.' 
Jones,  2  Anstr.  506,)  that  the  debts  of  the  testator  would 
bind  a  purchaser  fiom  the  devisee,  althougli  he  bought  hana 
fide  and  witliout '  notice.  But  this  was  over-ruled.  Equity 
will  however,  iii  behalf  of  creditors^  grant  ap  injunction 
agaiost^4>urchaser  to  restrain  payment  to  thb  heir.  Green 
v.  Lowesi  3  Bro.  O.  C.  2 J/. 

exempt.. 


^ 
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ean  exempt  his  perscmalty  from  the  payment  of 
his  debts ;  but  the  same  itttist  go  to  his  executors 
as  assets  for  his  creditors,  and  be  applied  in  a  due 
course  of  administration ;  that  is,  however  it  rhay 
be  bequeathed  J  it  must'  go  to  the  executors,  upon 
trust,  in  the  first  place,  for  payment  of  debts 
generally.  . 

Although  the  author  of  the  trust  may  have 
neglected  to  free  the  purchasers  of  his  'property 
from  the  obligation  of  seeing  that  the  mo«y  is 
duly  applied,  yet  equity  hath  thought'  it  reason- 
able  that  a  ^purchaser  should  see  to  the^ppii*- 
cation  of  the  purchase-money,  where  the  trust  is 
of  a  defined  and  limited  nature  <mly;  and  not 
where  the  trust  is  general  and  unlimited, :  as  a 
trust  6ir]>ayment  of  ddbts.  generally.  j:  " 

Fr(»n  these  rules,  therefore,  it  necessanly  i&U 
lows,  that  a  bonajlde  purcluser  of  a,Jeaseb<»ld 
estate  from  an  executor,  ought  not  to  be  bound 
to  see  to  the  application  of  the  purchaset^money, 
although  defined  and  limited  trusts  be  deqiared  of 
the  purchase-money. 

But,  as  a  testator  can  decliare  an  original  li* 
mited  trust  ^  of  his  real  estate,  wherever  such  a 
trust  is  created,  the  purchaser  is,  of  course,  bound 
to  see  the  money  duly  applied. 

Having  ettdeavoured  to  ]nyestiga.te  the  priiv 
s  ciples 
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cq)le8  of  the  rules  da  this  subject  let  us  ik>w.  . 
examitiey  rather  nunutely^  the  rule^  themselves* 
Ahd^  first,  mth  respect  to  real  estate^ 

1*  If  the  trust  be  <>{  euch  a  nature^  thai  the 
purchaser  loay  resiionably  be  expected  to  see  to 
the  applicadonof  the  j^urchafie-moaey^ .  a^  if  it  be 
for  the  payment  of  legacies,  or  of  debts  which  are 
scheduJted;  or  speciifed,  he  is  bound  to  see  that  the 
mon^  is  applied  accordingly  (d)^  and  that 
althoi^  the  estate  be  sold  imder  a  decree  of  the 
Court  of  Chancety  (0,  or  by  virtue,  t>f  mi  act  of 
l*arlianient  </). 

2,  If  niore  of  an  estate  be  sold  than  is  suiEciem 
for  the  purposes  of  the  trust,  that  will  not  turn  to 
die  prejwfice  of  the  purchaser ;  for.  the  trusttieg 
cannot  sell  just  s6  much  its  is  sufficieiit  to  pay  the 
debts,  &c«  Besides,  in  miast  caste,,  money  (is^  to  be 
raised  to 'pay  the  trustees',  estpenaes^^). 


(rf)  OQlpq)per  t*  Aston^ 
2  C^.  Ca.  Hi/  221  {  2 
Show.  3 IS.  Spaldiog  y. 
Shalmer,-  i  '  Vern,  301. 
Dunch  V.  Kent,  l  Vera.  260. 
Anon.  Mose.  g6.  Abbot  v. 
Gi^bbs,  lEq.  Ca.  Abr.^358, 
pi.  2.  Smith  V.  Giiyon, 
Ir  8ra.  G.  C.  lQ6p  aad  the 


case*  cited  in  the  nole.  And 
.  aeei  V09*;tl^;  and^pen- 
dix  to  I  Bro,  C.  a  11. 

(e)  .Uoyd  V.  Baldwin,  I 
Ves'.  173.      ' 

(/)  Cottrdl  V.  Hampton^ 
2  Vem.  5. 

(g)  Spalding  r*  Shaimer^ 
1  Vera.  301.    , 


3.  Where 
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a.  Where  the  irast  is  for  payment  of  debts 
generally,  a  purchaser  is  wot  boimd  to  ^ee  to  the 
applicadon  of  the  pnrchase-money,  ahhough  he 
has  notice  of  the  debts ;  as  a  purchaser  cannot  be 
expected  lx>  see  to  the  due  observance  of  a  trust 
60  unHmited  and  undefined  (&)> 

4.  Nor  is  a  purchaser  bound  to' see  the  money 
i^plied^  where  tbe  trust  is  for  paym^ent  of  d^s 
generally,  and  also  for  payment  of  legacies  (15)  j 
because  to  hold  that  he  is  liable  to  see  the  Iciga^ 
des:  paid^  would  in  fact  involve  him  in  the  ac- 
coioit  of  the  debte,  as  they  must  be  first  paid 

(i)(.ie).. 

.yA)'See   the  cases  dted  (i)  Jebb   v.  Abbott,  and 

above^  and  JSv  porie  Turner,  Benyon  v.  GolKns,  Butler'g 

9  Mod.  4ld  i  Hvtdmcht  r.  n.  (i)  to  Co.  litt  QQO  b.  s; 

Mjod, ,  1  Anstr*  IQQi    mi  12^    and  Rogers  v.  Sl^ilU* 

WilUamson  v.  Curtis,  3  Brp.  come,  Ambl.  18$« 
C,C.96. : 

5.  And 


(15)  The  above  rule,  although  so  long  and  clearly  settled, 
appears  to  haye  been  entirely  overlooked  in  the  case  of 
Oonerod  v.  If  ardman,  before  the  Dutcby  court,  reported  in 
5  Ves..  ^un.  722  5  but  this  case  can  by  no  means  be  con- 
iidcrcd  as  an  authority,  and  has  been  expressly  denied  by 
Lord  Eldon.  See  ^  Ves.  Jun.  654,  n.  '. 

(i6>Aild  where  the  whole  money  has  been  raised,  the 
hek  or  devisee  wiH  be  entitled  to  the  estates  unsold,  and  the 

« 2  creditors. 


\ 
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5.  And  for  the  same  reason^  the  purchasef  is, 
of  course^  not  bound  to  eee  that -only  so  much 
of  the  estate  is  sold  as  b  necessary  for  the  pur- 
poses of  the  trust. 

6«  But  although  there  be  no  specification  of 
the  debts,  yet  a  purchaser  must  se6.to  the  a^plica** 
tion  of  the  money  where  there  has  been  a  decree ; 
as  that  reduces  it  to  as  much  certainty  as  a  schedule 
of  the  debts.  In  such  cases  therefore  the  pur- 
chaser should  not  p^y  to  the  trustees,  but  must 
see  to  the  application,  and  take  assignnients  from 
the  creditors :  otherwise  he  ^ould  apply  to  the 
court,  that  the  money  may  be  placed  in  the  bank^ 
and  not  taken  out  without  notice  to  him; ,  the 
reason  of  which  is,  that  it  is  at  his  peril  (k)* 

?•  Where  the  time  of  sale  is  armed,  and  the 
persons  entitled  to  the  money  are  infants,  the  pur- 
chaser  is  not  bound  to  see  to  the  application  of  the 
money ;  because  he  would  otherwise  be  implicated 
in  a  trust,  which  in  some  cases  might  be  of  long 
duration. 

(i)  liqyd  v.  Baldwin,  1  Ves.  173. 


creditors,  or  legatees,  will  have  no  remedy  against  the  same ; 
because  the  estate  is  debtor  for  the  debts  and  legaciesj  but 
not  for  the  feiflts  of  the  trustees.  Anon.  Salk.  1^3.  .  FUU 
Gttg^eman  ?.  Daport,  H.  12  Geo.  U.  i;38.  Lib.  0. 634* 

Thus 
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Thus  in  the  case  of  Cuthbert  v.  Baker  (/),  before 
Lord  Thurlow,  upon  a  bill  filed  for  a  specific  per- 
formance, Baker,  the  purchaser,  objected  to  the 
tkle  to  the  estate,  which  Was  vested  in  Cuthbert,  , 
in  trust  to  sell,  and  divide  the  money  among  the 
children  of  three  persons,  some  of  whom  were, 
infants,  on  the  ground  that  he  (Baker)  would  be 
liable'  to  see  to  the  application  of  the  purchase- 
money.  But  this  objection  was  overruled.  Lord 
Thurlow  thinking  that  the  receipt  of  the  trustees 
would  be  a  sufficient  discharge,  and  his  Lordship 
refused  to  give  the  purchaser  his  costs. 

8.  The  same  rule  must,  it  is  conceived,. prevail, 
where  the  time  of  sale  is  arrived,  and  the  cestuis 
que  trust  are  unborn.   • 

9.  Where  the  trust  is  to  raise  so  much  money 

as  the  personal  estate  shall  prove  deficien||^^payi  * ' ' 
ing  the  debts,  or  debts  and  legacies,  it^lscjiems 
formerly  to  have  been  doubted  whether  the  p^N|. A, 
chaser  was  not  bound  to  ascertain  t^'^li^denG]fr 
Mr*  Feame  thought  a  purchaser  wa^pwund  to -di 
so  (m).  But  the  opinion  and  constant  practice  of 
the  profession  is  certainly  otherwise  (n).  Indeed, 
a  direction  that  the  personal  estate  shall  be  first 

(0  Trinity  Term,   i;^l,  p.  121. 
MS.  («)  See  Buder'5  p.  (J)  to 

(m)   Feame*s    Posthuma^  Co.  litt.  2go  b. 

s  S  applied. 
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^pUed,  only  expresses  the  rule  of  equity,  vrfaere, 
as  in  a  case  of  ti^s  i^tttirey  ^p  intention  appears  to 
exonerate  the  personalty  from  the  payment  of  the 
debts ;  and^  therefore^  such  a  <lirection  cannot  be 
deemed  material. 

10.  Sometimes  a  mere  power  is  given  to  trustees 
to  sell,  for  the  purpose  of  raising  as  much  money 
as  the  personal  estate  shall  prove  deficient  in  pay- 
ing the  debts,  or  debts  and  legacies.  It  seems 
doubtful  how  this  pcant  would  be  decided^  as  it 
might  be  contended,  that  unless  the  personal 
estate  was  actually  deficient^  the  power  never 
arose^  and  consequently  could  not  be  duly  exe- 
cuted (o).  Indeed,  the  .  case  of  Culpepper  v> 
Aston  (p),  ai^ears  to  be  an  authority,  that  in  a- 
case  of  this  nature,  a  purchaser  is  bound  to  ascer- 
tain the  deficiency.  For  in  that  case  the  will  seems 
to  have  given  a  mere />oM;er  (j')  to  the  exec)itdF9 
to  raise  as  much  money^  as  the  personal  estate 
should  fall  short  in  Joying  the  debts*  The  wiU 
was  revoked  pro  tanto  by  a  subsequent  convey- 
ance creating  a  direct  trust  to  sell  and  pay  debts, 
under  which  it  seems  the  purchaser  bought; 
and  therefore  the  point  did  not  call  for  a  deci* 
sion.     But  it  was  resolved,  that  by  the  trust  (that 

(o)  See  Butler's  n.  (I)  to        (p)  Sec  2  Cha.  Ca.  2Zi. 
Co.  Litt.  290  b.  (;)  2  Cha.  Ca;  1 15. 

is 


s  power)  m  the  will  to  sell,  the  puithsser  did 
purchase  at  his  own  peril,  if  the  personal  estate 
received  were  sufficient. 

The  reader  must  be  aware,  that  unless  it  be 
held  that  the  power  is  well  executed,  although 
there  was  no  deficiency,  a  purchaser  must,  at  his 
peril,  ascertain  the  &ct,  notyidthstanding  that  the 
trust  be  for  payment  of  debts  generally,  or  being 
for  payment  of  particular  debts  or  legacies,  the 
common  clause^  that  the  trustees'^  receipts  shall  be 
sufficient  discharges,  be  inserted  in  the  instrument 
creating  the  trust. 

Wherever,  therefore,  a  power  of  this  nature 
is  given,  and  eveii  where  a  trust  for  such  purposes 
is  raised,  it  seems  advisable,  as  Mr.  Butler  re- 
marks, to  extend  this  clause  a  degree  further,  by 
expressly  discharging  the  purchaser,  or  mortgagee^ 
from  the  obligation  of  enquiring,  whether  the 
personal  estate  has  been  got  in  and  applied ;  and 
by  expressly  authorising  the  trustees  to  raise  any 
money  they  may  think  proper  by  sale  or  mort- 
gage, though  the  personal  estate  be  not  actually 
got  in  or  applied.  For  it  frequently  happens, 
that  the  getting  in  of  the  personal  estate  is  at- 
tended with  great  delay  and  difficulty :  during 
which  the  real  estate  caimot  perhaps  be  resorted 
to.  This  will  be  obviated  efiectually  by  insert- 
s  4  ing 
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ing  a  clause  to  the  above  eflfect.  It  should,  how*  i 
ever,  be  accompanied  wiA  a  further  direction,  that 
so  much  of  the  personal  estate,  and  the  money 
raised  imder  the  trust,  as  .shall  remain  after  an* 
swering  the  purposes  of  the  trust,  shall  be  laid  out 
in  land,  to  be  settled  on  the  devisees  of  the  real 
estates  (r). 

11.  The  same  rules  respecting  the  liability  of  a 
purchaser  to  see  to  the  application  of  the  purchase- 
money,  appear,  to  apply,  whether  the  estate  be 
devised  or  conveyed  to  trustees  to  sell  for  pay- 
ment of  debts,  &c.  or  whether  it  be  only  charged 
with  the  debts ;  although  a  difference  of  opinion 
has  prevailed  in  the  profession  on  this  point. 

In  a  case  in  Mosely  (s)  it  was  laid  down,  that 
a  purchaser  should  be  bound  to  see  to  the  appli-* 
cation  of  the  purchase-money,  where  the  debts 
were  only  charged  on  the  estate. 

B\it  in  Elliot  v.  Merryman  {t\  the  Master  of 
the  Rolls  decreed  otherwise ;  because  if  the  con- 
trary  rule  were  holden,  no  estate  could  in  such 
cases  be  sold,  except  through  the  medium  of  the 
Court  of  Chancery,  which  would  be  productive 
of  the  greatest  inconvenience. 

(r)  Butler*9  n.  uU  sup.  Cha.  Rep.  38. 

{s)  Anon.  Mose.  g^  ;  ttA  (/)  Barnard  Rep.  Cha.  78; 
see  NeueU  v.  Ward,  Nels.    2  Atk.  41. 

Lor<t 
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Lord  Chancellor  Camden  (u)  appears  to  have 
been  of  the  same  opmi<»i ;  and  in  a  late  caae  {x) 
Lord  Chancellor  Eldon  aaid,  that  whore  a  manj 
by  a  deed  or  vnjl^vharges  or  orders  an  estate  to  be 
sold  for  payment  of  debts  generally,  and  then 
makes  specific  dispositions,  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  purchase 
money. 

This  point  may  be  conadered  as  settled  upon 
principle,  as  well  as  authority.  For  although  a 
mere  charge  is  no  legal  estate,  but  only  that  de- 
claration  of  intention  upon  which  a  court  of 
equity  will  fasten,  and  by  virtue  of  which  they 
will  draw  out  of  the  mass  going  to  the  heir,  or 
to  others,  that  quantum  of  interest  that  will  be 
sufficient  for  the  debts  (y);  yet  it  is  as  much  a 
trust,  as  a  direct  conveyance  or  devise  to  trus-* 
tees  for  the  same  purpose:  The  only  diflferencc 
is,  that  in  that  case,  the  trust  guises  by  the  coi^ 
struction  of  equity  j  while  in  this,  it  is  produced 
by  the  express  declaration  of  the  party;  and 
when  the  trust  is  m  esse^  it  seems  wholly  imma* 
terial  by  what  means  it  has  arisen. 

12.  Where  a  purchaser  is  bound  to  see  to  the 

(tt)  See  Walker  v.  SmaU-    Ves.  Jun.  654.  n. 
wood,  Ambl.  676.  (y)   See  Bwlcjr  v.  Bkin$, 

<*)  Jenkins  v.  ITiles,   6    7  Vci.  Jan.  »23- 
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appScation  of  die  purchase^money,  and  the  trust 
is  to  lay  out  die  money  in  the.  funds,  &c»  upon 
trusts,  if  the  purchaser  see  it  mvested  aceording 
to  the  trust,  and  procure  the  tmstees  to  execute 
a  declaration  of  trust,  he  is  in  practice  considered 
as  discharged  from  the  obligation  of  seeing  to  the 
further  application  of  the  money. 

This  appears  to  have  been  the  settled  practice 
m  Mr«  Booth's  time ;  for  tn'  answer  to  a  question^ 
hovi  hr  a  purchaser  was,  in  a  case  of  this  nature^ 
bound  to  see  to  the  application  of  the  purchase- 
money,  he  said,  he  was  of  opinion,  that  all  that 
would  be  incumbent  on  the  purchaser  to  see  done . 
in  the  case,  would  be  to  see  that  the  trustees  did 
invest  the  purchase-money  in  their  own  names,  in 
some  of  the  public  stocks  or  funds,  or  on  govern- 
ment securities ;  and  in  such  case  the  purchaser 
would  not  be  answerable  for  any  non-application 
(after  such  inyestment  of  the  money)  of  any  mo- 
nies which  might  arise  by  the  dividends  or  in- 
terest, or  by  any  disposition  of  such  funds,  stocks, 
or  securities,  it  not  being  possible  that  the  testator 
should  expect  from  any  purchaser  any  further  de- 
gree of  care  or  circumspection  than  during  the 
thne  that  the  transaction  for  the  purchase-money 
was  carrying  on;  and  therefore  the  testator  must 
be  supposed  to  place  his  sole  confidence  in  the 

trustees; 
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trt^stees;  and  this,  be  added,  was  lli^  settled  ptac:- 
tice  -m  such  cases,  and  he  had  oft^  advised  so 
much  and  no  more  to  be  done;  aiid  pailkularly 
in  the  case  of  the  trustees  under  the  Duchess  of 
Marlborough's  will.  And  in  this  q»!^on  Mf# 
"Wilbraham  concurred  (z). 

IS.  But  where  a  purchaser  is  bound  to  see  die 
money  applied  according  to  the  trust,  and  the 
trust  is  .for  payment  of  debts,  or  legacies,  hfe 
must  see  the  money  actually  paid  to  the  cmditors, 
or  legatees. 

In  cases  of  this  nature,  therefofe,  each  creditor 
or  legatee,  upon  recdviag  his  money,  should  gire 
las  many  recdpts  as  there  are  purchasers,  so  diift 
each  purchaser  may  have  one.  Or,  if  die  cre- 
ditors, or  legatees,  are  but  few,  they  may  be 
made  parties  to  the  conveyances. 

Another  mode  by  which  the  purchasers  may 
be  secured,  is,  an  assignment  by  all  the  creditom 
and  legatees  of  their  debts  and  legacies  to  a  trus- 
tee, with  a  declaration  that  his  recdpts  shall  be 
sufficient  discharges ;  and  then  the  trustee  can  be 
made  a  party  to  the  several  conveyances. 

Sometimes  a  bill  is  filed  for  carrytng  the  agree- 
ment into  execution,  when  the  purchase-money 
j^  of  course  directed  to  be  paid  into  court }  and 

(t)  See  2  vol.  Cas.  and  Opin.  114^ 

diis 
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ibh  k  perhaps,  the  siurest:  mode!,  as  the  money 
/mil  not  be  paid  out  of  court  i;nthqut  the  know- 
le^e  of  the  purdisbsen  Q^^f  ^.i %y_    - 

14»  Where,  however,  an  estate  is  charged 
.with  a  sum  of  mo^ey  for  an  infant,  and  there  is 
net  direction  to  appropriate  die  money,  a  purchaser 
cannot  safely  complete  his  purchase,  although  the 
money  be  iavested  in  the  funds,  as  a  security  for  the 
paymoit  of  the  legacy  to  the  infant,  when  he  shall 
become  entitled;  for  if,  in  the  event,  the  fund 
should  turn  out  deficient  for  payment  of  the  in- 
fantas l^acy,  he  must  still  have  recourse  to  the 
estate  for  the  deficiency.  Nor,  it  should  seem, 
can  eqjoity,  in  a  case  of  this  nature,  Und  the  right 
of  .an^inf?ait'(a), 

,  IS.  It  seems  hardly  necessary  to  remark,  that 
where  lands  are  charged  with  the  payment  of  an- 
nuities, those  lands  will  be  liable  in  the  hands  of 
a  purchaser ;  because  it  was  the  very  purpose  of 
inaking  the  lands  a  fund  for  that  payment,  that 
it  should  be  a  constant  and  subsisting  fund  {b). 

16/  If  the  names  of  the  trustees  be  inserted  in 
the  usual  clause  that  the  receipts  of  the  trustees 
shall  be  discharges,  every  trustee  who  has  ac- 

.    (a)  Dickenson  T.  Dicken-  Barnard  Rep.  Cha.  7S5   see 

•on,  3  Bro.  C.  C.  19.  Wynn  v.  WlBiami,  d  Vea. 

(h)  Elliot  y,  Menyman,  Jun.  130. 
.  cepted 


ceptecl  the  trust  vti\ik  join  m  tbe  receipt  ibr  fte 
purcbase-immey,  although  he  may  have  releasee} 
the  estate  to  the  other  trustees  (c)j  because 
iK>twiUis6tndli%  that  he  cin  release  the  legs! 
estate  to  his  co^-trustees,  he  cannot  delegate  the 
peiSGOal  trust  and  confidence  reposed  in  inin;  as 
the  rule  is,  delegutus  non.  potest  delegat^e,  ^ 

To  obviate  tMs  difficulty,  which  nnist  fre- 
quently aecar^  it  might,  perhaps,  be  advisable 
(instead  of  naming  4hlc  trust6es  in  the  clatne)  «» 
My,  that  the  i^dpts  ^  of  the  trustees  or  trustee, 
for  the  time  being,  actmgin  theesecu^nof^' 
trusts  hereby  ereatfed,**  shall  be;  sufficient  dis^ 
charges.  This  would  probaWy  render  it  unne* 
cessary  for  a  trustee  who  had  released  (be  estate 
to  join  in  suiy  receipt  5  as  there  could  not  be  ^ 
slightest  ground  to  coi^end,  that  any  personal 
trust  or  confidence  was  given  to  the  trustees 
named  in  the  ih^trunumt  creating  the  trust;  -and 
therefore  the  rec^pt  of  the  trusteed  acting  in  ^e 
trusts,  for  the  time  bebg,  would  satisfy  as  w^ 
the  words  as  the  spirit  of  the  elause  (d). 

17.  But  as  no  man  can  impose  a  trust  <m  ano- 
ther against  his  consent,  no  trustee  who^has  re- 
fused to  accept  the  trust,  and^actually  renounced. 


•■'{ 


(c)  Crewe  V.  Dickens,  4        (d)  Sde  Co.  litt.  113,  »^ 

Vc8./un.97.   -  '  . 

need 
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li0Bd  joia  m  any  reoaptd;  in  such  cases  thercir 
Cfiipts  of  the  other  trustees  iirill  be  st^kient  dis« 
charges  (e). 

18.  Where  an  estate  is  devised  or  conveyed  to 
trustees  to  sell  for  payment  of  debts  generally^ 
without  a  clause  that  their  receipts  shsdl  be  dis^ 
charges,  and  they  convey  to  a  third  person  for  the 
purpose  of  the  trust,  sales,  made  by  hxm  are  as 
effectual  as  sales  made  by  the  trustees  themsdmes, 
and  his  receipt  is  equally  a  discharge  to  a  pur- 
chaser (/^  \  because,  in  such  cases,  the  receipt  is 
e&etual  by  reason  of  the  trust  itsielf,  and  not 
ompg  to  any  personal  confidaice  given  by  the 
auttKu*  of  the  trusty  or  to  any  expi;ess  dedaratiou 
by  him  for  that  purpose. 

Secondly,  We  are  to  consider  the  rules  oh  this 
eubject,  with  reference  to  leaseholds,  or  chattds 
reaL 

I .  We  have  already  seen,  that  however  kase-^ 
hold  estates  may  be  bequeathed,  they  must  go  to  the 
executors,  to  be  aj^ed,  in  the  first  place, inadue 
course  of  administration ;  which  is  tantamount  to 
a  bequest  for  payment  of  debts  generally:    And 

(e)  See  Sir  William  Smith  (/)  Hardwicke  v.  Mynd> 
v.Wheder,  1  Vcntr.  i28;  1  Anstr.  1 09  j  see  Lord  Bray- 
Hawkiiis  v.  Kemp,  3  East,  broke  v.  Inskip,  8  Ves.  Jun. 
410.  417. 

therefore. 


therefore^  in  analogy  to  tliedecfiions  upon  devSscs 
of  real  estates  for  a  ^milar  puipose,  it  is  itkcoai- 
trov€itibly.  settled,  that  a  purcfaaser  of  p^sonaltj^ 
shall  in  no  €;a$e  be  bound  to  see  to  the  s^licfttHm-of 
the  ^urcluLse^nKHieyj  where  he  purchases  ion^^^dB^ 
.  and  without  notice  that  th^e  are  ao  debts  (^. 

This:  princ^e  \ifa9  adli^ed  (o  in  die  tiase  of 
HunA>le:y.  Bill  {^),.  before  Sir  Nadian  Wri^ 
isrhere  St  xaaia  bequeathed  «  specific  .ps^t  of  his 
personalty  upon  trufet  to' raise  a  sum  of  nKHCtey.fxior 
his  daughter^  and  the  executors  aiortgaged  11^ 
pretehdiQj^  uraaat  of  assets  >  1 

The  dte»on  was^.  howarer^  reversed  in  the: 
House  of  Lords  (/);  but  the  reversjil  is  generally 
suppo^d  to  have  proceeded  fjDom  prewfE  of  fialid, 
and  has  not  been  att^nded-fo^  snbsoqndit  coses. 

Thus  ia  Ewer  v*  Corbet  (A),  it  was  ekpresdy 
hc^den,  HnX  a  te)rm  being  bequeathed  ta  A.  did 
aot  iireiteat  the  ^xeditord  ^elli^g  it,  and  that  no-, 
lice  f)i  the  devise  was  nothings  as  jereiry  perfioit 
bu^g.ttf ;  an  ekecutor  netessacfly  mu^  have  sudh 
f  ' '  *  ' 

(g%  -Elliot  V.  Merfytoaa,  *.  <*)  2  P.  Wr|«.  140  j.  tmS 
Barnard  Rep.  Cha.  785  2  see  Burtiag  v.  Stonard,  2  P. 
Aik.4l.  WmB«  150.^    and  Andrew  V. 

(A)  2  Vcrn.  445  ^  1  Eq  Wriglcy,  4  Bro.  C.  C,  l^^ 
Ca,  Aht,  368.  and  Dickenspur  v;  Lockyc*;, 

(i)  See  X  Bro,  P.  C.  71.        4  Vcs.  Jun.  aft        . 

Aotice. 
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notice.  And  the  Master  of  the  Rolls  said,  he  r^^ 
membered  it  to  hav^  been  once  ruled,  that  aii 
executor  could  not  make  a  good  title  to  a  temvto 
z  purchaser,  and  that  was  in  the  case  of  Bill  v. 
Humble ;  but  since  that,  he  took  it  to  have  been 
resolved,  and  with  great  reason,  th^  an  executor, 
where  there  were  debts,  might  sell  a  term ;  and  the 
devisee  of  the  term  had  no  other  remedy  but 
against  the  executor  to  recover  the  value  thereof, 
if  there  were  sufficient  assets  for  the  payment  of 
debt&r 

2.  This  doctrine  has  been  carried  so  far,  that  a 
sale  in  satisfaction  of  a  private  debt  of  the  execu-. 
tor,,  has  been  holden  good  (/), 

But  in  the  first  authority  on  this  head  (^),  it 
appears  that  the  testator  had  been  dead  two  years 
bisfbre  the  assignment^  although  that  droumstance 
is  not  mentioned  in  the  report  (n) ;  and  it  might 
therefore  be  supposed,  that  the  executor  might  in 
that  case  have  entitled  himself  to  the  term,  on  ac- 
count of  advances  made  by  him  in.  his  trust  Yet 
even  on  that  ground  it  cannot  be  supported  ^  for 
Lord  Thurlow  decided  differently  in  a  similar  case, . 

(/)  Nugent  V.  Gifibrd,  i     Fide  Exparfe  Turner,  g  Mod. 
Atk.  46a  j  and  Mead  v.  Lord    418. 
Qrrety,  3  Atk.  235  $  and  see        (m)  Nugent  v,  GiiFord. 
ItMl  v.  Baine«  1  Ves.  215.        (n)  See  4  Bro.  C.  C.  136. 

although 
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.  Jtlthdugh  between  three  and  four  years  had  elapsed 
From  the  death  of  the  testator  to   the  assigiv    " 
ment  (o): 

With  respect,  to  the  second,  authority  on  this 
head  (p)^  Lord  Kenyoii  expressly  dissented  from 
it  in  the'casfe  of  Bonny  v.  Ridgard  (9)  j  and  in  a 
late  case  (r)^  where  an  executor^  shortly  after  the 
decease  of  histestatrix,  transferred  stocky  part  of 
her  estate, .  to  his  bankers,  to  secure  a  debt  due 

-  from  him,  and  future  advances ;  the  bankers  swore 
that  they  did  not  know,  or  suspect,-that  the  fimds 
wete  not  the  property  of  the  executor,  either  as 
executor,  or  devisee  j  and  it  appeared  in  evidence^ 
that  he  represented  himself  as  absolutely  entitled 
to  them,  under  thewill,  subject  to  a  trifling  aimuity, 
and  a  few, small  legacies;;  yet,  although  no  fraud 
was  proved,  as  gross  negligence  appeared  in  the 
bankefe  liot  inspecting  the  will,  the  funds  were 
holden  to  be  liable  to  the  legacies  given  by  th^ 
wilL 

ft  seems  clear  therefore,  that  an  executor  can-^ 
not  n6w  dispose  of  his  testator*s-  property,  ^s  a 

(0)  Scott  V.  Tj^ler,  2  Ditk.  see   Andrew  v.  Wriglqv  4 

724.  Bro.C.  C.  125. 

0&)  Mead  V.  Lord  On-efy.  (r)  Hill    v.    Simpson,   ^ 

(y)  2  Bro.  C.  C.  438;  4  Vcs:  Jtui.  152. 
fco.C.  C>   130,  cited;  and 

I.  •  •  ^    T  security 
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security  for,  or  in  payment  or  satisfaction  of  luS 
own  debts. 

3.  If  the  executor  sell  at  an  undervalue,  or  to 
one  who  has  notice  that  there  are  no  debts,  or 
that  all  the  debts  are  paid  (5),  or  if  there  be  any 
express  or -implied  fraud  or  colIusifMi  between  the 
executor  and  purchaser,  the  sale  cannot  be  sup- 
ported (0- 

Fraud  and  covin  will  vkiate  any  transaction,  and 
turn  it  to  a  mere  colour:  If  one  concerts  with  an 
executor,  or  legateef?,  by  obtaining  the  testator's 
effects  at  a  nominal  price,  or  at  a  fraudulent  under- 
value, or  by  applying  the  real  value  to  the  pur- 
chase of  other  subjects  fof  his  own  behoof,  or  in 
extinguishing  the  private  debt  of  the  executor,  or 
in  any  other  manner,  contrary  to  the  duty  of  the 
office  of  executor;  such  concert  will  involve  the 
Seeming  purchaser,  and  make  him  KaMe  for  the 
full  value  (w). 

4.  But  if  the  legatee  permit  a  long  time  to 

.    (s)  See  Ewer  v.  Corbet,  3  Glffbri  1  Atk.  463-  j  and  see 

P.  Wms.  148.  Gilb.  Eq.  Rep.l la^  Prec  Cba. 

(/)    Crane    v.    Drake,   2  434  ;  and  Wale  r.  Boodi>  4 

Vern.  616  y  7  Vin.  43,  pi.  Term  Rep.  62S,  n. 

135    18  Vin..  121,   pi.    11;  (^)  Per  Lord  Tfeurlo^f^r,  Sec 

Bonny  v.  Ptidgard,  2  Bro.  C,  2  Dick.  725. 

C.  438,   cited  3    Nugent  v.  . 

elapse 
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ieiajise  without  asserting  his  claim,  and  there  are 
teveral  mesne  purchisers,  equity  will  not  set  kside 
the  sale,  although  there  afe  suspicious  circum* 
Stances  of  fraud  {x). 

5.  And  although  the  legatee  has  only  a  coniia* 
jgent  interest,  yet  that  will  be  no  excuse  for  delay 
(y) ;  because  he  hias  such  an  interest  as  will  en- 
title him  to  know  what  debts  the  testator  owed, 
iand  what  part  of  his  estate  has  been  applied  to  the 
payment  of  them* 

6.  It  remains  to  observe,  that  Lord  Hardwicke 
thought  (z)  the  reversal  of  the  case  of  Humble  r. 
fiill.  (a),  might  be  proper,  because  the  charge  was 
ilpon  3,  particular  part  of  the  estate:,  his  Lordship 
not  however  meaning  to  impugn  the  general  doc- 
trkie,  which  he  frequently  admitted,  and  indeed 
carried  further  than  any  other  judge. 

This  distinction  Lord  Hardwicke  appears  to 
have  followed,  in  a  case  (i&)  where  a  specific  legatee 
of  a  mortgage  brought  a  bill  to  foreclose  against 

*  {x)  Bonny  V.  Ridgard^  ubi        (a)  Supra,  p.  271. 

^«  {h)  Langley  v.  Earl  of  Ojc<^ 

(tf)  Andrew  v.  Wrigley,  4  ford,    Ambl.    IJ ;  'and  see 

Bra.  C.  C.  1 25 .  Elliot  v.  Merryman^  Barnard. 

(x)    See  Mead    v.    Lord  Ch.  Rep.  78  5  and  Andrew  v. 

Orrery,  3  Atk.  241 .  Wrigley,  4 Bro.  C.  C.  125. 

T  2  the 
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flie  representative  of  the  mortgagor,  who  pleaded 
an  account  settled  between  him  and  the  executor 
jof  the  mortgage,  and  a  release.  For  his  Lordshq> 
thought  the  devisee  had  a  specific  lien  on  the 
estate,  and  as  the  mortgagor  had  notice  of  the  be- 
quest, he  was  bound  by  it. 

And  the  same  distinction  appears  to  have  been 
observed  in  an  early  case  (c),  where  a  testator  be- 
queathed a  term  to  his  son  for  10  years  after  the 
decease  of  his  wife,  or  change  of  her  widowhood  ; 
remainder  to  his  three  daughters ;  .and  made  his 
wife  executrix,  who  assented  to  the  legacy,  and 
entered  and  enjoyed,  and  afterwards  sold  the 
term  imder  a  pretence  of  want  of  assets.  But 
the  court  being  satisfied  that  the  testator  had, 
sufficient  assets  to  pay  his  debts,  and  that  the  wife 
had  assented  to  the  bequest,  the  assignment  wa$ 
^t  aside. 

Allowing  this  distinction  to  be  founded,  a  pur- 
chaser cannot  be  advised  to  complete  a  purchase 
from  an  executor  of  a  particular  chattel  specifically 
bequeathed,  without  the  concurrence  of  thelegateej 
imless  be  chooses  to  rely  on  the  bonajides  of  the 
executor. 

(<)  Tbomlinson  v.  J^ith^  Finch,  Z79. 

7.  Where 
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7*  Where,  however,  a  person  is  both  specific 
legatee  of  a  chattelyand  also  executor,  a  purchase 
xnay  be  safely  made  from  him^  if  there  be  no  col- 
lusion (c/). 

(rf)  Taylor  v,  Hawkins,  S  Ves.  Jun.  TOQ, 
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CHAPTER  Xn, 


OF   THE   VENDOR^S  LIEK  QN  THE  ESTATE   SOL^ 
FOR  THE  PURCHASE-»}ONEYj  IF   NQT    PAID. 


Where  a  vendor  delivers  possession  of  an  estate 
to  a  purchaser,  without  receiving  the  purchaser 
money,  equity,  whether  the  estate  be  (a)  (17)  of 
be  not  (6)  conveyed,  and  although  there  i*as  not 
any  special  agreement  for  that  purpose,  gives  the 
vendor  a  lien  on  the  land  for  the  money. 

But  equity  will  not  raise  this  equitable  lien  in 

(a)  Chapman  v.  Tanner^  1  Ves.  Jun.  483. 

Vcm.    267  i    PoUexfen   v.  (^)  Smith  v.  Hibbard^  % 

Moore^  3  Atk.  ^72 1  and  see  Dick.  730  5  Charles  v.  ^t 

I  Bro.  C.  C.  302^  424  3  and  6  dre^rs^  9  Mod.  1^2. 


(17)  But  note^  that  in  Chapman  v.  Tanner^  and  PoDexfea 
V.  Moore,  there  were  special  agreements  that  the  vendor 
should  keep  the  writings.  Indeed  in  the  latter  case  posses- 
sion had  not  been  delivered.  See  Mr.  Saunders'  note  to  the 
pase,  in  his  edition  of  Atkins. 

favour 
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favour  of  a  papist  incapable  of  purchasing  (c);  aa 
it  would  be  giving  him  an  interest  in  land. 

If  a  vendor  take  a  distinct  and  independent  se- 
curity for  the  purchase-money,  his  lien  on  the 
estate  is  gone;  as  it  clearly  appears,  that  he  did 
not  trust  to  the  estate,  as  a  security  for  his  mone}% 

Thus  upon  the  sale  of  an  estate,  the  vendor 
accepted  some  stock  for  the  money  (cQ ;  with  an 
agreement,  that  in  case  it  did  not  within  a  limited 
time  produce  a  sum  named,  die  vendee  should 
make  it  up  that  sum.  The  stock  proved  deficient ; 
and  it  was  holden,  that  the  vendor  had  no  lien  on 
the  estate  for  the  deficiency* 

And  the  same  rule  must  prevail  where  a  vendor 
accepts  a  mortgage  of  another  estate  for  the  pur- 
chase-money (e)  ;  or  even  where  he  takes  a  mort- 
gage of  the  estate  sold  for  only  part  of  the  pur- 
chase-money ;  as  by  taking  a  mortgage  for  part, 
he  clearly  evinces  his  election,  that  die  estate 
should  be  charged  with  that  part  only  (/)• 

But  it  seems  that  taking  the  covenant  of  the 
purchaser,  and  of  another  person,  as  hi?  surety  for 

(c)  Harrison  v.  Southcptc,         {^  See  Nairn  v.  Prowse. 
2  Ves.  389.  (/)  Bond  v/Kent,  2  Vern. 

(d)  Nairn  v.   Prowse,   6    281. 
V<».  Jun.  752. 

T  4  payment 
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payment  of  the  purchase-money^  will  not  depths  . 
the  vendor  of  his  lien  (g). 

So  it  seems,  that  taking  a  bond,  or  note,  for  tho 
purchase*money,  will  not  affect  the  vendor's  lien. 

This  was  settled  by  the  case  of  Heam  v.  Bote^ 
1««  (A),  where  a  bond  was  taken  for  die  money, 
and  some  of  it  remained  unpaid,  and  the  bond  was 
lost ;  for  the  opinion  of  the  coiut  was  to  charge 
the  defendants,  in  regard  of  the  land  in  their  pos- 
session, •  with  the  payment  thereof;  wl^ch  was  of 
course  deciding,  that  taking  a  bond,  did  not  de? 
prive  the  t:endor  of  his  equitable  lien. 

So  in  Gibbons  v.  Baddall  (z),  it  was  said,  thjit 
if  A.  sells  an  estate,  and  takes  a  promissory  note 
for  part  of  the  purchasermoney,  and  then  the  pur- 
chaser sells  to  B.  who  has  notice  that  A.  had  not 
received  all  his  purchasermoney,  the  land  in  equity 
is  chargeable  in  the  hands  of  B.  with  the  money 
due  on  the  note.  In  this  case,  therefore,  •  the  ex- 
istence of  the  equitable  lien  was  considered  as  a 
point  perfectly  settled. 

But  in  Fawell  v.  Heelis  (i),  where  a  receipt 

(g)  See  Elliott  V.  Edwards,  Harrison  v.  Southcote,  ^Ves. 
3  Bos.  and  Pull.  181 .  389. 

(h)  Gary's  Rep.  Cfaa.  25  -,  <i)  2  Eq.  Ca.  Abr.  682, 
and  see  I'arditTc  v.  IScrughan,     n.  a. 

1  Bra  C.  C-  422,  cited  j  and         (k)  Ambl.  724,  1  Bro.  C. 

C.  421,  n.  2  Dick.   4S6. 

was. 
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f(^as  indorsed  on  the  deed  for  the  purchase-money, 
(18)  although  it  was  not  actually  paidj  and  the^ 
vendor  took  a  bond  for  the  purchase-money,  Lor4 
Bathurst  held  that  he  had  thereby  departed  vt$f 
his  liai.  He  said,  he  did  not  find  an  instance 
where  a  bond  had  been  taken  for  the  consideration 
money  (/)•  It  was  evident  the  vendor  had  an 
opinicm  of  the  purchaser  at  the  time,  otherwise  he 
would  not  have  let  the  money  remain  in  his  hands* 
I  consider  it,  his  Lordship  added,  as  a  transactioa 
distinct,  and  independent  of  the  purchase:  he 
lends  him  the  money,  and  he  chuses  his  security^ 
and  I  think  he  must  abide  by  it  j  therefore  let  the 
bill  be  dismissed. 

In  a  subsequent  case  (ni)j  however.  Lord  Ross-^ 
lyn  was  decide41y  of  opinion  against  the  doctrine 
laid  down  by  Lord  Bathurst.    After  commenting 

(/)  Fide  Hearn  v-  Botelers^         (m)  Blackburn  v.  GregsoDi 
Gibbons  v.  Baddall  3  and  Tar-  ,  1  Bro.  C.  C.  420 ;   and  see 
diffc   y.    Scrughan  5    which    TardifFe    v.    Scrughan,  ilid^ 
were  all  prior  to  the  case  of    423^  cited. 
FaweU'v.Heelis. 


,(18)  This  of  course  could  not  make  any  difference  in  the 
case,  as  a  receipt  for  the  purchase-money,  although  signed 
by  the  seller,  is  of  no  avail  if  ^he  money  be  not  actually  paid. 
See  Coppin  v.-  Coppin,  2  P.  Wms.  2gu 

on 
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on  Other  cases,  he  said,  the  case  of  Fawell  aixd 
Heelis  remained ;  there  Lord  Bathurst  doubt^ 
whether  there  was  such  an  equitable  lien ;  it  be- 
Mft^  therefore  of  great  consequence  that  it  should 
be  spoken  to.  It  struck  him  always,  he  3aid,  that 
there  was  such  a  lien,  and  that  it  was  so  from  the 
foundation  of  the  court,  A  harg^  and  saleinu$t 
be  for  motley  paid.  If  an  estate  i$  sold,  dOA  no 
part  of  the  money  paid,  the  vendee  k  a  trustee : 
ihen,  if  part  be  paid^  was  it  not  the  same  as  to  that 
"^rnich  was  unpaid  ? 

And  in  the  late  case  of  Kaim  v,  Prowse  {n\  Sir 
William  Grant  seemed  td  incline  to  the  same 
opinion. 

U^on  the  whole,  the  better  opinion  clearly  is, 
that  taking  a  bond,  or  note,  for  the  purchase-money, 
or  any  part  of  it,  will  not  dischj^ge  the  vendor's 
equitable  lien  on  the  estate, 
'  In  Elliot  V.  Edwai'ds  (o),  the  vendor  assigned 
a  leasehold  estate  to  the  purchaser^  upon  payment 
of  part  of  the  purchase^money.  The  purchaser, 
and  another  person  ^  his  surety,  covenanted  for 
paypient  of  the  residue  of  the  p.urchase^money ; 
and  in  the  assignment  was  contained  a  proviso, 
that  the  estate  should  not  be  assigned  until  all  the 

(«)  6  Ves.  Jun.  753,        (o)  3  Bos.  and  Pull.  181, 

money 
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none^  was  duly  paid.  Lord  Alvanley  was  of 
opinion,  that  the,  vendor  had  an  equitable  Ken, 
^nd  that  till  the  nioney  was  paid,  equity  would 
not  comjpel  a  specific  performance  of  saiy  agree** 
xnent  by  the  assignee  for  ssde  oiF  the  estate. 

In  Blackburn  v.  Gregson  (/>),  Lord  Rosslyn, 
jdis  we  have  seen,  said,  that  if  an  estate  is  sold,  and 
no  part  of  the  money  paid,  the  vendee  is  a  trustee ; 
from  which  it  might,  perhaps,  be  inferred,  that  a 
vendor  has  always  an  equitable  lien  where  no  pa 
of  the  purchase-money  is  paid :  but  this  cannot 
i:onsi4ered  as  a  general  rule ;  it  bemg  very  clear, 
that  a  vendor  may  depart  with  his  lien,  although 
no  part  of  thp  purchase-money  be  paid.  Indeed 
the  same  tules  seem  to  prevail  on  this  subject, 
whether  the  whole,  or  only  part  of  the  purchase- 
fponey  resiains  unpaid. 

Wljere  a  security  by  bond  or  note  is  taken  for 
(he  purehasermoAey,  ^d  it  is  intended  that  the 
vendor  shall  not  have  a  lien  on  the  estate  for  the 
money,  a  declaration  to  that  effect  should  be  in- 
serted in  the  conveyance ;  which  would  effectually 
prevent  a  lien  being  raised  by  equity  on  the  pretf 
suTned  mteDdon  of  the  parties. 

It  must  be  remarked,   that   although  equity 

(p)  Supra* 

raises 
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mses  this  lien  in  fevour  of  a  vendor,  yet  it  is  not 
extended  to  third  persons;  that  is,  Avhere  the 
vendor  is  satisfied  out  of  the  personal  estate  of  the 
purchaser^  m  exclusion  of  a  third  person,  that 
person  eannot  resort  to  the  equitable  lien  of  the 
tirendor  on  the  estate  $  or,  in  other  words,  cannot 
require  the  purchasecl  estate  and  the  person?d  estate . 
4,0  be  marsbjtUed. 

Thus  in  the  ease  of  Coppin  v.  Coppin  (9},  a 

tpunger  brother  purchased  an  estate  of  his  elder 
rother,  but  the  purchase-money  was  liot  paid«^ 
The  purchaser  made  hi?  will,  charging  his  estate 
TOth  great  legacies  j  but  the  will  was  attended  by 
only  two  witnesses;  afterwards  the  purchaser  died, 
leaving  his  brother,  the  vendor,  his  heir  and  exe« 
cutor ;  and  it  was  holden,  that  he  had  an  equita- 
ble lien  on  the  land ;  that  he  was  entitled  to  retain 
the  purchase-money  out  of  the  assets ;  and  that 
the  legatees  could  not  stand  in  his  place  with  re&» 
pect  to  the  equitable  lien. 

But  fraud  is  an  exception  to  every  rule ;  and 
therefore  in  the  case  of  PoUexfen  v.  M^oore  (r), 
whei^  the  devise^  of  iihe  estate  purchased  was  also  ^ 

(?)  Coppin  v.Opppln^  Sel.    siderpd  as  9  new  cme;  axu) 
Cha.  Qa.  28  j  2  P.  Wm».  291.    see  Cox's  n.  (X)  to  2  P.  Wms, 
In  Austen  V.  Hiilsey,  §  Vcs.    2p5. 
JuQ.  475,  this  point  was  con-        (r)  3  Atk.  'i72, 

executor^ 


ec^cutor,  andjiad  committed  a  devastofvit  of  the 
pers(^  estate,  and  afterwards  died,  whereupon 
the  purchased  estate  descended  to  his  heir;  Lord 
Hardwicke,  in  order  to  relieve  a  legatee  under  the 
puichaser's  will,  said,  he  would  direct  the  vendor 
to  take  his  siitis&ction  upon  the  purchased  estate, 
so  as  to  leave  the  personal  estate  open  to  the  legatee^ 

In  this  case  Lord  Hardwicke  saiiji,  that  this 
equity  would  not  extend  to  a  third  person^  but 
was  confined  to  the  vendor  and  vendee  only ;  »l^ 
if  the  vendor  should  exhaust  the  personal  assets^ 
the  legatee  would  not  be  entitled  to  stand  in  hi? 
place,  and  to  come  upon  the  purchased  estate  (19)* 

The  first  part  of  the  foregoing  passage  is  fre^ 
quently  adduced  to  prove,  that  the  Ken  does  not 
exist  when  the  estate  passes  into  the  hands  of  a 
third  person ;  but  by  the  latter  part  of  the  passage 
it  clearly  appears  that  this  was  not  Lord  fiLard> 


(19)  The  accree,  however,  seems  hardly  rec6ncilable  with 
his  Lordship's  judgment  (see  3  Atk,  273.  n.  3.  Mr.  Saun^ 
ders*  edition)  5  nor,  indeed,  do  I  see  the  principle  upon  which 
it  was  made,  if  it  be  correctly  stated,  that  if  the  purchaser 
did  not  leave  assets  to  pay  the  purchase-money,  and  all  his 
iehts,  legacies,  and  ftmtral  expenses,  the  deficiency  was  U 
ke  made  good  put  of  the  purchased  estate. 

Wicke's 
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incfce's  meaning;  and  in  Walker  v.  Pi?es5¥ick  {s% 
Lord  Hardwicke  said,  that  this  lien  prevaiie<i 
against  the  purchaser^  his  hexr^  or  any  claiming 
tmder  him,  with  notice  of  this  equitsd>Ie  title  j 
which  evinces  his  Lordship's  meaning  to  be,  that 
die  purchased  ^tate^  and  the  personal  estate  of  the 
purchaser,  would  not  be  mslrshalled  in  fiswkmr  of  a 
third  person,  although^  as  w^  have  seen.  Lord 
Hardwicke  allowed  it  in  Poliexfai  v.  Moote,  on 
idle  ground  of  fraud* 

it  appears  then,  that  this  equitable  lien  prevails 
against  the  purchaser  and  his  heir,  and  all  persons 
claiming  under  him  with  notice,  although  for  valu- 
able consideration  (f). 

But  it  of  course  would  not  prevail  agamst  Kbond 
fide  purchaser  without  notice :  and  the  mere  de^ 
^  duction  of  the  title  to  the  estate  from  the  first  ven- 
dor by  recital,  will  not  be  sufficimt  to  afiect  him^ 
for  that  does  not  shew  it  was  not  paid  for  (w). 
'  "Persons  coming  in  under  the  purchaser  by  act 
of  law,  as  assignees  of  a  bankrupt  (^),  are  bound 

(5)  2  Ves.  622.  Edwards,  3  Qos.  and  Pull.  18i. 

(0  Hearii  v.  Botelcrs,  Ca-  (m)  See  1  Bro.  C.  C.  303. 

ry's  Cha.  Rep.  25  5  Walker  (a?)  Blackburn  v,  Gregaon, 

V.  Preswick,   2  Ves.   6225  ]  Bro.  C.  C.  420 ;  Bowles  v. 

Gibbons  v.  Baddall,  2  £q.  Rogers^  6  Ves.  Jun.  95.  n.  & 
Ca.  Abr.  682,  n.  a  j  Elliot  v. 

'     by 
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by  an  equitable  lien,  although  they  had  no  notice 
of  its  existence :  because,  as  Sir  William  Grant 
observes  on  another  point,  the  assignment  from, 
the  commissioners,  like  any  other  assignment  by 
operation  of  law,  passes  the  rights  of  a  bankrupt 
precisely  in.  the  same  p^ght  and  con<iition  as  he 
possessed  them.  Even  where  (as  in  this  instance) 
a  complete  legal  title  vests  in  thep,  and  there  is 
no  notice  of  any  equity  affecting  it,  they  take,  sub- 
ject to  whatever  equity  the  bankrupt  was  lia]^le 
to(y). 

And  creditors  claiming  under  a  conveyance  from 
the  purchaser,  ai'e  bound  in  like  manner  as  assig- 
nees (z) ;  because  they  stand  in  the  same  situation 
as  creditors  under  a  commission. 

In  Nairn  v.  Prowse  (a),  the  question  arose, 
whether  the  lien  of  which  we  are  now  treating, 
should  prevail  against  an  equitable  mortgage,  by 
deposit  of  title-deeds  ?  but  the  c^se  went  oflf  on 
another  ground,  and  the  point  was  not  decided. 

In  Stanhope  v.  the  Earl  of  Vemey  (i).  Lord 
Northington  held,  that  a  declaration  of  trust  of  a 
term  in  favour  of  a  person,  was  tantamount  to  an 

(y)  See  I  Ves.  Jun.  N.  S.  302. 

100.  (a)  6  Ves.  Jun.  752. 

(  2)Fawell  V.  Heelis, Ambl.  (b)  Butler's  note  1.  to  Co. 

7243  and  see  X  Bro.  C.  C.  Litt.  290.  b. 

actual 
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ictual  assignment;  unless  a  subsequent  inciiiti*' 
brancer,  bonajide^  and  without  notice,  procured  airf 
assignment ;  and  that  the  custody  of  thfe  deeds^ 
respecting  the  term,  with  a  declaration  of  the  trust 
of  it  in  favour*  of  &  second  incumbrancer,  wasf 
equivalent  to  aii  actual  assignment  of  it ;  andf 
therefore  gave  him  an  advantage  over  the  first 
incumbrancer,  which  equity  would  not  take  fronf 
him* 

it  must  at  one  view  be  seen  how  sfrdng  the  ana- 
logy is  between  the  point  in  question,  and  this 
^ase^  The  only  difference  between  them  appears 
to  be,  that  in- the  case  before  Lord  Northington^ 
both  die  trusts  were  declared  by  the  parties ;  while 
in  the  case  put,  the  trust,  or  lien,  is  raised  by  equity, 
and  not  by  express  declaration,  and  the  trust  or  equi- 
table mortgage  is  generally  created  by  the  decla- 
ration of  the  parties ;  which  circumstance,  if  it 
turn  the  scale  either  way,  is  certainly  ia  favour  of 
the  mortgagee:  so  that,  upon  the  authority  of 
this  case,  we  may  perhaps  venture  to.  say,  that 
an  equitable  mortgage,  by  deposit  of  deeds  to  2L 
person,  bona  Jide^  and  without  notice,  will  give 
him  a  preferable  equity ;  and  will  overreach  the 
vendor's  equitable  lien  on  the  estate  for  any  part 
of  the  purchase-money^ 

chap^ 
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CHAPTER  XIIL 

hr   THE   PERSONS   INCAPAfiLE   O^  PURCHASING. 

Under  this  head  we  may  cbnsider,  1st,  Who  are 
incapable  of  purchasing :  2dly,  Who  are  capable 
pF  purchasings  biut  incapable  of  holding :  ddly, 
Who  are  capable  of  purchasing  sub  modo  :  and 
4thly,  Who  are  incapable  of  purchasing  particular 
property,  except .  under  particular  restraints,  on 
account  of  the  rules  of  equity* 

;  First  then,  With  respect  to  persons  who  are  in- 
Ccq>able  of  purchasing. 

The  parishioners,  or  inhabitants  of  any  place, 
or  the  jchurchwardens,  are  incapable  of  purchasing 
lands  (a). 

But  churchwardens  and  overseers  are  enabled 
to  purchase  a  workhouse  for  the  pdor  (h)i  and 
it  .seems,  that  in  London,  the  parson  and  church- 
wardens are  a  corporation  to  purchase  lands  (c). 

(a)  Co.  Litt.  3  a.  Jac.  532;  Hargrave's  n.  1. 

{!))  9  iSeo.  I.  c.  7. 8. 4.         to  Co,  Litt.  3  b. 
(c)  Warner's  case,   Cro. 

u  Secondly, 


Ik 
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Secondly,  With  respect  to  persons  who  are  ca- 
pable of  purchasing^  *  but  incapable  of  holding. 
They  are, 

1st,  Aliens ;  for  although  they  may  purchase^ 
yet  it  can  only  be  for  the  benefit  of  the  King ; 
and  upon  an  office  founds  the  King  shall  have 
it  by  his  prerogative  (cQ* 

But  if  an  alien  be  made  a  denizen  by  the 
King's  letters  patent,  he  is  then  capable  of  hold- 
ing lands  (e)* 

And  it  seems,  that  if  an  alien  purchase  lands, 
and  before  office  found  the  King  make  him  a  de- 
nizen by  letters  patent,  and  confirm  his  estate, 
the  confirmation  will  be  good ;  as  the  land  is  not 
in  the  King  till  office  found  (/). 
•  2dly.  Persons  who  havp  conunitted  felony,*  or 
treason,  or  are  guilty  of  the  offence  oipremunire^ 
and  afterwards  purchase  lands,  and  then  are  at- 
tainted ;  for  they  have  ability  to  purchase,  although 
not  to  hold ;  and  for  that  reason,  the  lord  of  the 
fee  shall  have  the  lands :  but  if  they  purchase  after 
they  are  attainted,  they  are  then  in  the  same  situ- 
ation  as  aliens,  and  the  lands  must  go  to  the 
King  (g-). 
Lastly,  Corporations  sole,  or  aggregate,  either 

{d)  Co.  Litt.  2  b.  (J)  Goulds.  7Q.  pi.  4. 

{€)  liid.  (g)  Co.  litt  2  b. 

^  ecclesiastical^ 
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eccle^^stical)  or  temporal,  caimot  hold  land^  \mh- 
out  due  license  for  that  purpose  (A)  i  and  the 
lord  of  the  fee,  or  in  defeult  thereof  within  the 
lime  Uiaited  by  the  stj^tut^^  the  Kkig  may  enter  (f). 

Thirdly,  With  respeet  to  persons  capable  of  pur- 
cha^g  sub  moda.    Th^y  are» 

lst<  Iftftinte  under,  the  4ge  of  21  years,  who 
may  purchase, ,  ^d  ^t  thcar  full  age  may  bind 
^ems^lves  by  agreeing  to  the  purcha^ ;  or  eiay 
-wave  the  pureha$e  wkhout  Alleging  any  cai*sise  ifor 
9Q  doing :  andif  ^ey  d^xiot  agree  to  the  purchase 
aft^r  thw  full:  age^  their  heirs  may ; wav^  the  pur- 
chase in  the  sai^e  mwner  as  the  in&nts  thcsnselves 
could  have  done  (^).  ,  _     ^.    .  .       ^  .r 

adly.  Femes  covert,  who  ^re  cqpable  of  pur- 
chasing, but  dieir  husbailds  may  disagree  there- 
unto and  divest  the  whole  esjtate  i  and  maintain 
trover  for  the  pu?ch.ase^mpttey.(/).  If  a  husband 
neither  agree  ^pr  disagree,  the  purchase  by  his 
vfife  \yill  be  eflfectual;  but  after  his  death,  she 
may  wave  the  purchase,  without  giving  any  reason 
for  so  doing,  although,  her  husband  may  have 
agreed  tp  it:  And  if,  after  her  husband's  death, 
she  dp  not  agree  tp  it,  her  heirs  may  wave  it  (m). 

(A)  Co.  Litt.  99  a.  Litt.  2  b. 

(i)  Co.  Litt.  2.b.  (/)  Garbrand  r.  Allen,  1 

(k)  Ketsey's  case,  Cro.  Jac.  Lord  Raym.  2214. 

32O5  1  Ro.  Abr.  731 J  Co*  (m)  Co.  Litt.  3  a. 

u  2                         A  feme 
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A  feme  covert  may,  however,  purchase  hxvSi 
pursuant  to  an  authority  given  by  her  husband  j 
and  he  cannot  avoid  it  afterwards  (n). 

Sdly,  Lunatics,  or  ideots,  who  are  capable  of 
purchasing ;  but  although  they  recover  their 
senses,  cannot  themselves,  it  should  seem,  wave  the 
purchase  (o)  :  and  if  they  recover  and  agree  there- 
unto,  thdr  heirs  cannot  ^tk  adde. 

If  they  die  during  their  lunacy,  or  ideocy,  then 
their  hdirs  may  avoid  the  purchase  {p) :  as  the  , 
King  has  the  custody  of  ideots,  upon  an  office  found 
he  may  annul  the  purdiase  (^)r:  and  after  the 
lunatic  is  found  so  by  inquisition,  his  committee 
may  vacate  the  purchase  (r).  . 

Lastly,  under  this  head  we  may,  perhaps,  rank 
Papists  and  persons  professing  the  Popish  rdSgion 
(5),  who  have  neglected  to  take  the  oath  prescribed 
by  the  31  Geo.  IIL  c.  32  (e).  For  a  Papist  takes 
for  the  benefit  of  hfe  Protestant  next  of  kin  till  his 
conformity;  for  the  benefit  of  himself  after  his 

(«)  Garbrand  v.  Allen,  uhi  Clerk,  2  Vcrn.  412  y  AdJii- 

sup.  son  by  Committee  v.  Dawson> 

(0)   On  this  point  sees  2  2  Vetn.  678  j  Ridley  v.  Rid- 

Blackst.  Comm.  29O.  ler,  1  Eq.  Ca.  Abr.  279. 

(p)  Co.  Litt.  3  a.  {s)  See  H  and  12  W.  III. 

<^>Co.  Litt.  247  b.  c.  4* 

(r)  Ckrk  by  Committee  v.  {t}  Sec  43  Geo.  Ill,  c.  30. 

conformity ; 
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^ 

conformity;  and  for  the  benefit  of  his  heir  after 
his  death — ^Nay,  for  the  benefit  of  himself,  during 
his  life  and  non-conformity,  by  i^eason  of  the  ac- 
tion which  is  given  himj  and  may  therefore  be 
«aid  to  be  capable  of  purchasing  sub  modo  (m). 

Fourthly.  With  respect  to  persons  who  are  in- 
capable of  purchasing  particular  property,  except 
under  ps^rticular  restraints,  on  accoimt  of  the  rules 
of  equity. 

It  may  be  laid  down  as  a  general  proposition, 
that  trustees  (x)y  agents  (y),  assignees  of  bank- 
rupts (z)  (20),  solicitors  to  the  commission  (a), 

(u)  See  Mallom  V.  Bring-  Whitackre.   Se),    Cfaa.    Ca. 

loe^  WlUes  75«  Com.  570.  13. 

S.  C.  (y)  Mackei^sie's  case«  6. 

(jr)   Fox  V.  Mackrcth,  2  Ves,  Jan.  630,  n.  b.  cited. 

Bro.  C.  C.  400;  Kellick  v.  (s)  Ex  parte  Reynolds^  S 

!Flexney,  4  Bro.  C.  C.  l6l  j  Ves.  Jun.  707 ;  Ex  parte  La- 

WMchcote  V.  Lawrence,   3  cey,  6  Ves.  Jun.  625. 

Ves.    Jun.   470  J     Hall   v.  (a)  Owen  v.  Foulkes,  6 

Noyes,  3  Bro.   C.  C.  483,  Ves.  Jon.    630,   n.  b.j  Ex 

and  see  3  Ves.   Jon.  7485  par/e  Churchill;  7  Ves.  Jun. 

Campbell  v.  Walker,  5  Ves.  343,  cited. 
Jun.  67B  J  and  Wbitackre  v. 

creditors 


(20)  Lord  Eldon  hai  said,  that  ^e  role  is  to  be  more 

peculiarly  applied  with  unrelenting  jealousy  in  the  case  of  an, 

u  3  assignee 
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# 


creditors  who  have  been  consulted  as  to  the  mode 
of  sale  (i),  or  any  persons,  who  by  their  con*  » 
nexion  with 'any  other  person,  or  by  bang  em* 
ployed  or  concerned  in  his  affairs,  have  acquired 
a  knowledge  of  his  property,  are  incapable  of 
purchasing  such  property  themselves;  except  un* 
der  the  restrictions  after  mentioned.  For  if  per- 
sons having  a  confidential  character  were  permit- 
ted to  av^l  themselves  of  any  knowledge  ac- 
quired in  that  capacity,  they  might  be  induced  to 
<:onc^al  their  information,  and  not  to  exercise  it 
for  the  benefit  of  the  perscms  relying  on  thdr  in^^ 
tegrity. 

This  general  rule  stands  much  more  upon  ge- 
neral principle,  than  upon  the  particular  circum- 
stances of  ony  individual  case.  It  rests  upon  this, 
that  the  purchase  is  not  permitted  in  any  case,  how- 

(h)  See  Ea:  parti  Hughes^  Trecothick>  1  Smith's  Rep. 
6  Yes.  Jun.  6l7 ;  Coles  v.    233. 


assignee  of  a  bankrupt;  adding,  that  it  must  be  under- 
stood, that,  whenever  assignees  purchase,  they  must  ex- 
pect an  enquiry  into  the  circumstances.  See  6  Yes.  Jun. 
630,  n.  b ;  and  8  Yes.  Jun.  346.  And  an  assignee  pur- 
chasing tibe  estate  himself,  or  permitting  his  co-assignee  to 
puchaers  it,  will  be  a  sufficient  cause  of  reotoval ;  Ex  parte 
jReynolds,  5  Yes.  Jun.  707  » 

ever 
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ever  honest  the  circumstances;  the  general  in- 
terests of  justice  requiring  it  to  be  destroyed  in  . 
every  instance;   as  no  court  is  equal  to  the  ex-  / 
aminatioh  and  ascertainment  of  the  truth  in  much 
the  greater  number  of  cases  (c). 

The  necesdty  of  such  ja  general  rule  is  evinced 
by  an  instance  mentioned  by  Lord  Eldon,  of  a  so- 
licitor under  a  commission,  who,  finding  he  could 
make  a  bargain  to  sell  the  estate  for  1400/.  kejpt  ^ 
that  in  his  own  breast,  and  made  a  bargain  with 
the  assigned  for  the  purchase  of  it  at  350/.  (d). 

In  Davison  v.  Gardner  (e).  Lord  Hardwicke 
laid  down  the  following  rules  as  to  a  trustee  pur- 
chasing of  his  cestui  que  trust.  1st.  That  in  all 
casiies  of  a  trustee  purchasing  of  the  cestui  que 
trusty  the  cotut  will  look  upon  it  with  a  jealous 
eye.  2dly,  It  has  been  laid  down  as  a  general 
rule,  that  where  a  trustee  for  persons  not  suijuris^ 
as  infants  ^mdi  femes  covert^  becomes  both  buyer 
and  seller,  the  court  will  under  no  circumstances 
whatever,  be  they  never  so  jfedr  between  the  par- 
ties (as  consulting  the  fiiends  of  the  infent,  or 
their  refusing  to  purchase,  or  the  Uke),  establish 
a  purchase  of  that  kind;  unless  the  transaction  is 

(c)  Sec  B  Ves.  Jan.  345,         {e)  Chancery,  21st   July^ 
per  Lord  Eldon.  1743,  MS. 

(<i)  See  8  Vca.  Jun.  349- 

V  4  legitimated 
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legitimated  by  the  act  of  the  court,  or  scnne  public 
act.  Andthe  reason  is^  because  if  such  purchase? 
were  allowed,  they  would  be  liable  tq  very,  great 
abuses;  and  this  is  the  reason  why  the  court  will 
not  allow  a  trustee  any  thing  for  his  trouble.  So, 
where  a  trustee  renewed  a  lease  in  his  own  name, 
though  it  was  proved  that  all  the  friends  of  the 
infant  were  consulted,  and  they  refused  to  renew 
it,  the  court  decreed  it  to  be  in  trust  for  the  in- 
fant, though  not  the  least  unfumess  appeared; 
which  was  the  case  of  Rumford  Market,  beforeLord 
King.  But  if  a  bill  is  brought,  and  a  ^e  ordered, 
and  notice  of  the  sale  before  the  master,  and  the 
trustee  purchases,  the  court  has  refused  to  set 
such  sale  aside,  all  the  other  circumstances  being 
fair.  So  where  there  was  a  public  sale  of  an 
estate  by  j^oclamation  in  the  country;  which 
was  the  case  of  Saunders  v.  Burroughs,  befere  the 
present  Master  of  the  Rolls;  but  if  that  had  been 
a  private  sale,  though  the  consent  of  all  the  re- 
lations was  had,  and  no  unfairness  appeared,  I 
think  such  a  sale  should  be  set  aside,  at  least  not 
carried  into  execution.  But  it  might*  be  incon- 
venient to  extend  the  rule  so  far  as  to  prevent  a 
trustee  from  purchasing  of  one  who  was  suijurisy 
where  no  unfairness  appeared.  And  in  the  prin- 
pipal  case,  which  was  of  a  mixed  kind,  the  (de- 
fendant 
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fendant  who ,  had  purchased,  being  a  trustee  for 
the  plaintiflF,  who  was  a  feme  cdvert^  znd  had  the 
.estate  to  her  separate  use,  and  therefore  in  a  court 
of  equity  considered  as  zfefne  ^o/e,  and  ^ui  jurists 
to  jhe  disposal  of  her  estate;  Lord  Hardwicke 
idismissed  the  bill,  which  was  brought  to  set  aside 
the  assignment  she  had  made  of  her  interest  in  a , 
brewhouse  to  the  defendant;  it  appearing  that  she 
bad  paid  a  full  value,  and  no  particular  instances 
of  fraud  being  proved. 

From  this  case  it  appesurs  that  in  the  time  of 
Lord  Hardwicke,  a  pui'chase  by  a  trustee,  even 
for  infants,  was  deemed  good,  if  the  estate  was 
.^old  by  public  auction,  or  before  a  master ;  but 
a  purchase  by  a  trustee,  whether  for  adults  or  in- 
fants, cannot  now  be  supported;  although  thfe 
estate  be  sold  by  public  auction  (/)^  or  before  a 
master,  under  a  decree  for  sale  (g).  Nor  Indeed 
ought  the  pubKcness  of  th^  sale  to  sustain  a 
purchase,  which  cannot  otherwise  be  supported. 
For  the  trustee  may  know  not  only  the  suiface 
value,  but  that  there  are  minerals,  in  which 
^se  he  would  buy  upon  the  rent,  and  gain  all 

</)  Whichcote  v.    La]v-  §  Ves.  Jan.  337. 
rence,    3    Ves.    Juq.   749;         (g:)  Price  v.  Bjrrn,  5  Ves. 

Campbell  v.  Walker,  5  Ves.  Jun.  581,  cited. 
Juii,^7Sjan6LExparttJsimcs, 

that 


1S9S  OF  THE   PERSONS  INCAPABLE 

that  advantage*  So  there  may  be  a  great  many 
clandestine  dealings,  which  may  bring  it  to  a 
price  far  short  of  that  which  would  be  produced^ 
if  full  information  was  given  (A)» 

But  under  particular  circumstances,  a  purchase 
by  a  trustee,  or  agent,  before  the  master,  may  be 
confirmed,  although  with  great  reluctance. 

Thus  in  Wren,  v»  Kirton  (i),  the  facts  were 
these.  Upon  a  former  sale  before  the  master,  the 
sum  of  23,000/.  Was  bid  by  a  person  bidding 
honajtde.  That  sale  was  defeated  by  setting  up  a 
fictitious  bidder.  Afterwards  the  lot  was  agam 
put  up  three  times*  On  the  two  first  occasions 
no  n^ore  was  offered  than  12,000/.  and  6fiOOL 
At  the  last  sale  one  Wilson  was  declared  the 
purchaser  at  the  sum  of  15,000/.  He  purchased 
as  trustee  for  Wade,,  the  agent  and  manager  of 
tile  colliery. 

The  Lord  Chancellor  said,  if  this  had  been  aax 
.origbal  sale,  and  the  agent  hadpurchased  in  the 
name  of  another  person,  very  s%ht  circumstances 
would  have  induced  him  even  at  some  risk  to  set 
that  aade;  as  it  was  the  duty  of  Wade,  if  he 
meant  to  bid,  to  furnish  all  the  knowledge  he  ha«l, 
to  those  who  were  to  selL  The  difficulty  that 
pressed  him  was,  the  consequence,  the  danger  of 

(b)  See  8  Ves.  Jon.  349.  (a)  S  Ves.  Jun.  502. 

farthgr 
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farther  loss  by  resale.  He  would  (he  added)  not> 
hSsitate  to  open  the  sale,  if  the  least  advance  upoa 
ISyOOOL  was  offered :  but  without  such  an  offer 
there  was  nothing  leading  him  to  suppose  it 
Would  eyer  again  reach  the  sum  that  was  originally 
bid- 

The  report  was,  with  considerable  reluctance, 
confirmed ;  unless,  on  or  before  the  first  seal,  an 
application  should  be  made  to  open  the  biddings, 
giving  security  to  answer  the  difference  between 
the  produce  of  the  resale  and  the  sum  of  l&fiOOL 

No  security  was  however  offered,  and  the  agent 
completed  the  purchase* 

In  Oldin  v.  Sambome(A),  Lord  Hardwicke 
said,  it  was  improper  for  a  guardian  to  purchase 
his  ward^s  estate  immediately  on  his  coming,  of 
age ;  but  though  it  has  a  suspicious  look,  yet  i( 
he  paid  the  fiiU  consideration,  it  is  not  voluntary, 
nor  can  it  be  set  aside. 

But  it  seems  clear,  that  such  a  purchase'  wpuid 
now  be  set  aside. 

It  appears,  however,  that  unless  fraud  can  be 
proved,  the  circumstance  of  the  purchaser  being 
related  to  the  trustee,  agent,  or  other  person  hav* 
ing  a  confidential  character,  cannot  even  be  op- 

I 

(k)  2  Atk.  15. 

,  posed 
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posed  as  a  bar  to  the  c^  of  the  court  in  Jaipur  of 
ihc  purchaser. 

Thus  in  Prestage  v.  Langford  (/),  the 
auctioneer's  son  and  another  person  bought  an 
estate  sold  by  order  of  a  trustee  for  infant  lega- 
tees ;  and  contracted  to  sell  it  a  few  days  after- 
*  wards  for  750/.  more  than  they  gave  for  it.  But 
the  proof  of  fraud  being  judged  defective,  a  spe- 
cific performance  was  decreed,  but  without 
costs ;  in  order  (as  was  said)  to  discourage  all 
suck  sw^picious  transactions. 

So,  in  the  late  case  of  Coles  v.  Trecothick  (w), 
the  trustee's  father  (for  whom  the  trustee  in  this 
instance  acted  as  agent),  purchased  an  estate 
(which  had  been  previously  put  up  to  sale  by 
auction,  and  bought  in)  of  the  cestui  que  trusty  for 
20/XX)/, ;  and  as  the  cestui  que  fn^y^  himself,  and 
not  the  trustee,  fixed  the  price,  and  consented  to 
the  sale,  and  no  fraud  was  proved,  a  performance 
in  specie  was  decreed  >  although  the  cestui  que 
trust  had  since  the  contract  been  offered  5,000/. 
more  for  the  estate. 

It  must,  however,  be  observed,  that  the  case  of 
Prestage  v.   Langford,   was  decided  before  the 


(/^    3    Wood.    448.    n.  (m)  1  Smith's  Rep.  233, 

Chan.  M.  11  Gee,  III. 

broad 
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broad  rule  which  now  prevails  was  laid  down ; 
And  the  decision  in  the  case  of  Coles  v.  Treco- 
thick  does  not  seem  to  meet  with  the  approbation 
of  the  profe^on.     But  if,  under  the  particular 
circumstances  of  this  case,  the  couift  had  not  com- 
pelled execution  of  the  contract,   it  would  cer- 
tainly have  been  deciding,  that  neither  a  trustee 
himself^  nor  atiy  one  connected  with  him,  or 
related  to  him,  can  buy  of  the  cestui  que  trusty 
however  fiwrtand  open  the  circumstances  may  be. 
It  may  here  be  remarked,  that  where  a  power  is 
^ven  by  a  settlement  to  trvete^  to  sell,  the  estate 
with  the  consent  of  the  tenant  for^Kfe,  or  to  the 
tenant  for  life  to  sell  with  the  consent  jof  the 
trustees,  it  is  in. practice  considered,  that  the  estate 
may  be  safely  purchased  by  the  tenant  for  life 
himself.     Lord  Eldon,  although  fully  aware  of  ' 
the  datoger  jittending  a  purchase  of  the  inheritance 
by  a  tenant  for  life,  ,$eems  to  think  it  cannot  fee 
impeached  on  general  principles  (w).     A  few 
yeasrs  ago  consid:erable  doubt  was  entertamed  by 
the  profession,  whether  equity  wojald  not  relieve 
against  a.  purchase  of  settled  estates  by  a  tenant 
for  life ;  and  that  doubt  w^  stated  as  a  ground 
for  requiring  the  aid  of  parliament,  in  a  petition 

<»)  See  1  Ves.  Jun,  N.  S:  52 

for 
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for  an  act  to  enable  a  sale  of  settled  estates  to  the 
tenaivt  ^r>life;  which  it  was  conceived  could 
not  be  done  under  a  power  of  sale  in  the  ^  settle- 
ment*  The  judges,  however^  utterly  disallowed 
the  doubt  to  be  fouiided^  and  reported  that  no 
act  of  parliament  was  necessary :  in  consequence 
of  which,  many  estates  of  great  value  have  since 
been  purchased  by  tenants  for  life,  under  the  usual 
powers  of  sale. 

The  purposes  for  which  estates  are  vested  in 
trustees  Sdc  sale,  are  generally,  either  for  the  bene- 
fit of  creditors ;  of  individuals  std  juris ;  or  of 
persons  not  sui  juris ;  and  we  are  now  to  consi- 
der in  what  manner  trustees  may  become  pur- 
chasers of  estates  vested  in  them  for  those  several 
purposes,  without  bemg  liable  to  be  called,  to 
account  for  so  doing. 

Of  purchases  by  trustees  or  other  prohibited 
jpersons  in  general,  it  must  previously  be  re- 
marked, tjiat  the  court  will  not  permit  them  to 
give  up  thar  office,  and  t6  bid ;  as  it  would  lead 
to  infinite  mischief.  The  cestuis  que  trust  them- 
selves, as  we  shall  see,  can  decide  this ;  and  no 
court  can  say  ab  ante,  they  will  permit  it :  for 
circumstances  may  exist  at  the  time  of  the  second 
sale,  that  the  court  cannot  know  (o). 

{o)  Ex  parte  James^  8  Vcs.  Jun.  3Sf. 

l.With 
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U  With  respect  to  a  trustee  for  creditors  pur* 
chasing  the.  estate  himself. 

In  Whelpdale  y,  Gookson  (p%  ^here  a  trustee 
for  creditors  purchased  part  of  the  estate  himself ; 
Lord  Hardwicke  said,  if  the  majority  of  the  ere- 
ditors  agreed  to  allow  it,  he  should  not  be  afra^^ 
of  making  the  precedent. 

But  in  a  late  case  (9)9  Lord  Eldon  said,  he 
doubted  the  authority  of  that  case;  for  if  Hie 
trustee  is  a  trustee  for  aH  die  creditors,  he  is  a 
trustee  for  them  all  in  the  article  of  selling  to 
others ;  and  if  the  jesdousy  of  the  court  arose 
&om  the  difficulty  of  a  cestui  que  trust  duly  in- 
forming himself  what  is  most  or  least  for  Jus 
advantage,  he  had  considerable  doubt  whether 
the  majority  could  in  that  article  bind  the  mi- 
nority. 

It  seems  th^dFore,  that  unless  all  the  creditors 
consent,  the^  purchase  cannot  be  supported: 
although  convenience,  and  the  general  rule  of 
transactions  by  a  body  of  persons,  aire  strongly  in 
favour  of  Lord  Hardwicke's  opinion. 

2.  With  respect  to  a  trustee  for  a  person  svi 
j2in£,  becoming  the  purchaser  of  the  estate. 


(p)  1  Ves.  9  i  i  Ves,  Jutt.        (q)  See  6  Ve«,  Jun.  62«.» 
S62.  N. 
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In  Crowe  v.  Ballard  (r),  where  an  agent  Fof 
the  sale  of  a  legacy,  purchased  it  himself  in  the? 
Hame  of  a  trustee ;'  Lord  Thurlow  said,  that  was 
alone  sufficient  to  set  aside  the-  transaction.  I 
was  impossible,  he  said,  at  any  rate,  that  the  per-- 
son  employed  to  sell  could  be  permitted  to  buy.' 
Even  if  this  was  done  with  the  knowledge  of  th& 
party  sellings  it  could  not  he  supported. 

But  the  rule,  as  laid  down  by  Lord  Thurlow, 
dearly  cannot  be  supported.  The  case  before 
his  Lordship  did  not  call  for  it }  it  being  ver^ 
^lear,  that  if  a  trustee  purchase  in  the  name  of 
another  person,  the  sale  will  be  set  aside ;  as  that 
vexy  circumstance  carries  fraud  on  the  face  of 
it  {s).  Indeed  it  may  be  doubted,  whether  Lorcf 
Thurlow  did  lay  down  such  a  rule ;  as  no  men- 
tion is  made  of  it,  in  the  report  of  the  same  case, 
by  that  able  and  accurate  reporter  Mr.  Vesey^ 
Jun.  (0* 

It  must  not  be  understood,  that  a  trustee  can-- 
not  buy  from  his  cestui  que  trust ;  but  the  rule 
is,  that  he  cannot  buy  from  himself.  If,  therefore, 
the  cestui  que  trust  cleariy  discharges  the  trustee 

(r)  3  Bro.  C.  C.  117-  and  see  2  Bro.  C.  C.  410.  n. 

(«?)    Lord    Hardwickc  v.        {i)  See  1  Ve$.  Jnn.  215. 
VcVhou^  4  Ves.  Jun,  411  5  • 

'T  >  •         from 


Ih6in^e  trusty  and  considers  him  as  an  indifferent 
person,  there  is  no  rule  which  says,  that  he  may 
not  purchase  of  him,  s^though  the  court  will  look 
with  a  very  j^ous  eye  on  a  transacticxa  oi  ^at 
nature  {u) :  and  to  be  supported,  it  must  clearly 
appear,  that  the  purchaser,  at  the  time  of  the  pu]> 
chase,  had  shaken  off  his  confidential  character, 
hy  the  consent  of  the  cestui  qtie  trust  freely  given, 
.after  full  information;  and  bargained  for  the 
ri^ht  to  purchase  (a?)* 

S.  With  respect  to  a  trustee  for  a  person  not 
suijuris^  buying  the  estate  himself,         .     . 

The  only  means  by  which  ^  this  ,can  be  done,  sd 
as  to  protect  the  purchase,  is,  if  he  sees  that  it 
is  absolutely  necessary  the  estate  should  be  sold,, 
And  he  is  ready  to  give .  more  than  any  one  else, 
^at  a  bill  should  be  filed,  and  he  should  apply 
to  the  court  by  motion,  to  let  him  be  the  pur^ 
chasar.  This  is  the  only  way  he  can  protect 
himself;  and  Lord  Alv^ey  said,  there  are  cases 
m  which  the  court  woUld  permit  it;  as  if  only 
4^L  was  offered,  aad  the  trustee  will  givi 
1000/.  (y) 

It  remains  t0  consider  what  ranedy  the  cestui 

ifi)  See  e  Vcf .  Jtin,  6fy.  (y)  CampbcU  y.  Wjdkei) 

(r)«cetVe«.JiMl.W3,      5  Vcf.  Jan.  6rSi 
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^  trrz^  has,  where  h»  trtstee  has  purchasecl 
ftf^  trust  es^e  m  a  xhaArier  n6t  aludiori^  fay  tSid 
ndei  cff  tfie  court. 

tf  dfe  fi^tet^e  hai  tidf  soH  the?  esm^  the  cestui 
^  iriui  titsty  faafet  on  the  purchase  being  avoided, 
antf  ritay  Wclafoi  his  estate  (i) ;  for  it  need  nof  - 
life  she^  tibt  the  trn^ee  has  tftade  an  advan- 
tage!'(«):  tjr  he  may  recjdire  it  to*  be  put  up  to 
safe  agaiir,  at  the  price  at  which  it  was  bought  by 
the  trustee;  and  that  if  any  one  bid  fticte^the 
tttistde  Shaft  not  have  the  estate  V  but  If  il6t,  diat 
he  may  be  compefled  t6  keep  it  (fr). 

If,  however,  the  <^sttd  que  truit  be  dedrous 
to  havfe  the  eststte  put  up  In  lots^  and  it  veas  bought 
bythethifetee  in  dtte  lot;  the  cestui  que  tfiist 
must  either  rbpay  the  trustee  the  purchase-money, 
with  ^h  interest  as  he  woiild  have  been  liable  ra 
pay  ujpWn  his  batgaiil,  he  paying  an  ocdupatioit 
reht  for  thfe  estate,  or  h^  (the  cestui  que  trusty 
must  consent  to  have  the  estate  put  up  b  onebt, 
on  the  terms  before-ihentioned  (c?). 

The  trustee  will,  in  cage    of  a    resale,    be 

(?)  See  6  Yes.  Jttn.  mj.      'K«ter  r.  tkter>  6  Vt§.  Jb»r 

{a)  See  8  Vc8.  Jun.  348.       617,  625, 631. 

(i)   Ex  parte  HeynoWs,        (c)  Ex  parte  Jsmes^  SYcb^ 
$  Vei.  Jun.  707,    Ex  parts    Juu.  337, 
Hufhei.  fir  parte  Lsosf/Vii 

allowed 
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Allowed  any  money  ^ona^cfe  laid  out  insubstan- 
tiid  repairs  and  imprpvementsj  which  will  be 
added  to  the  amount  of  the  purchase-money,  and 
the  estate  ;peill  be  put  up  at  the  aggregate  sum  (rf). 

But  no  allowance  will  be  made  him,  for  any 
loss  he  ma,y  sustain  by  a  fall  in  the  funds  (e  • 

Formerly,  where  a  purchase  by  a  trustee  was 
s^  ^de,  the  rule  was^  to  put  up  the  estate  again 
to  be  sold  to  the  best  bidder ;  the  trustee  account- 
ipg  for  the  profits,  and  being  a^llowed  his  prin- 
cipal money  and  interest  at  4  per  cent.  (/). 

if  the  trustee  has  actually  sold  the  estate,  the 
cesitii  que  trust  may  compel  the  trustee  to  pay 
him  what  he  may  have  received  above  the  original 
giychase-money  (g*). 

Where  a  trustee  buys  the  trust  estate  at  a  fair 
price,  the  sale  is  seldom  called  in  question,  unless 
he  afterwards  sell  it  to  advantage }  and  then  the 
cestui  que  trust  is  of  course  only  desirous,  that 
the  money  gained  by  the  trustee  on  the  resale 
should  be  paid  to  him. 

Owing  to  this  circumstance,  a  purchaser  of  a 

(rf)  Ex  parte  Hughes,  6  Cookson,  l  Ves.  9 ;   5  Vtsr 

Ves.  Jun.  617.  Jun.  682.  il 

{e)  Ex  parte  James,  uhi        (^)Foxv.Mackreth,2Bro. 

.^7/p.  C.  C.  400.    Ex  parte  Rcy- 

(jy  fieo   Whelpdale    v.  ndlds,  5  Ves.  Jun.  707. 

X  2  trust 
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trust  estate,  From  a  trustee  who  had  previously 
sold  to  himself,  has  never,  I  believe,  been  impli- 
cated in  the  suit ;  but  it  seems  clear,  that  a  person 
purchasing  with  nocice  of  the  previous  transaction, 
would  be  liable  to  the  same  equity  as  the  trustee 
was  subject  to.  No  person,  therefore,  can  be 
advised  to  become  the  purchaser  of  an  estate  sa 
circumstanced,  unless  the  cestui  que  trust  will 
join,  nor  would  a  court  of  equity,  on  any  other 
terms,  enforce  a  specific  performance  of  such  a 
contract,  .  ^ 

Before  dosing  this  chapter  it  must  be  remarked, 
that  )f  a  cestui  que  trust  acquiesce  for  a  long  time 
in  an  improper  purchase  by  his  trustee,  equity 
will  not  assist  him  to  set  aside  the  sale  (Ji).  In 
Price  v,  Byrn  (i).  Lord  Alvanley  refused  the  aid 
of  the  court,  because  the  bill  had  been  delayed 
20  years. 

But  lachess  does  not  apply  to  a  body  of  cre^. 
dltors ;  who  may,  therefore,  claim  the  aid  of  equity, 
at  a  much  more  distant  period  after  the  sale,  than 
an  individual  can  {K). 

'   (A)  See  £x  parte  James,        {k)   Whichcote  v.   Law- 

»  Ves.  jun.  337.  rence,  3  Ves.  Jun.  740 ;  and 

(t)  5  V^s,  Jiin.681,cited5  a  case  before  the  Court  of 

and  see  Nbrrls  v.  Neve,    3  Exchequer,  6  Ves.  Jun.  632> 

Atk.  2(5.  ciiod. 
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CHAPTER  XIV;, 


OP  JOINT   purchases;    purchases   in    the 

NAMES   OF   THIRD   PERSONS  *,    AND   PURCHA- 
,      ^ES   WITH   TRUST    MONkVf 


Where  two  or  more  persons  purchase  lands, 
and  advance  the  money  in  equal  proportions,  and 
take  a  conveyance  to  them  and  their  heirs,  this  is 
a  joint  tenancy,  that  is,  a  purchase  by  them  jointly 
of  the  chance  of  survivorship,  which  may  happen 
to  the  ompf  them  as  well  as  to  the,  other;  but 
where  the  proportions  of  the  money  are  not  equal, 
and  this  appears  in  the  deed  itself,  this  makes  them 
in  the  nature  of  partners ;  and  however  the  legal 
estate  may  survive,  yet  the  survivor  shall  be  ccmsi- 
dered  but  as  a  trustee  for  the  others,  in  proportiqn 
to  the  sums  advanced  by  each  of  them.  So  if 
.  twQ  or  more  n^a^e  a  joint  purchase,  and  afterwards 
one  of  them  lays  out  a  consideyrabl©  siun  'of  money 
in  repairs  or  improvements,  and  dies,  this  shall  be 
X  3  alien 
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a  Uen  on  the  land^  and  a  tr\ist  for  the  representa- 
tive of  him  who  adlr^ced.  it  (<?•) 

And  in  ?dl  cases  of  a  joint  undertakings    or 

partnership^  although  the  ests^te  will  survive  at. 

law,  yet  the  survivor  will  in  equity  be  a  trustee 

for  the  representative  of  the  deceased  partner. 

Thus,  in  a  case(i)  where  five  personspurchas- 

^ed*  lands  In  feedf  the  commissioners  of  tewers, 
and,  in  order  to  improve  and  cultivate  these  lands^^ 
jrfterwards  entered  into  articles,  whereby  they 
agreed  to  be  equally  concerned  as  to  profit  and 
loss,  and  to  advance  each  of  th^' such  a  Siim, 
to  be  laid  out  m  the  manurance  and  inijirdvement 
of  the  land ;  it  wa^  held  by  the  IVfaskerof  the 
Rolls,  that  they  were  tenants  in  common,  and  not 
joint  tenants,  9s  to  the  beneficial  interest, -and  thit 
the'suryivor  sfeould  not  go  away -with "the  whole; 

'^  for  then  it  might  happen  that  some  might  have 
paid  or  Bdd  out  their  share  of  the  money,  arid 
others  who  had  hid  out  nothing,  ^o  away  S?nth  the 
ti^dje.    And 'the  decree  was  affirmed  by  Lo^d 

'Chancellor  ^ing  (c)t 

(a)  PerMastcrbfthcR6ll»,    supJzni  sec  Hajes  v.  KiDg<» 
in  casu  Lake  v.  C^ibsbn,  l  Eq.    domc^  1  Vera.  33. 
Pa.  Abr.  2gO,  pi.*  3  ^  ,  (c>  Lake  v.  Craddock,  3 

{b)  ^jikc  v.  Gibson  J,   ubi    P.  Wms.  158.  • 

So, 
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r  Soj.^here  two  parsons  took,aJf|u4^Vig  4paspjf 
and  iai4 'OUt  fB^oncy  interacting  hqwes,.,tl^ey-jW€Sfi 
hejdjto^-partn^r^  i^i^h  >r^gp^  Jp  .this  j^rgpertyj 
and  ^  fiurvivor  r^^yas  decreed  to  ^e^trv^t^e  49f.a 
laoiet^^for  the  r9present?itiv^  of  ^he  deceased  (d)^ 
^t  ^the,lwds  vfill-survi^e-at^iawy  fequity,  rq^. 
^1»  igW«r?J  rule^rthat  |)e  who  »i§?e^  e^guity  sh^ 
A>  ?<qi»ty;,  ,will  ixot  .reljeve,  wlg^  ^he  ;P?i:$qg 
j^e^^ijqg  ^i^Uef  w|}l  4o.  v^h^t  he  .equitably  ^Qu^ 

Thus  in  the  first-mentioned  case,  the  ancestor 
jof^the  par^-sedsjng.i^ef  ^ia4(^tte4rtl^,c9ii<rem 
jfpr many -ycjaErsi'.«nce. which  tinjie  jthe  other.prq* 
^jm^tars,  to  ei)La)>le  liiem.to  carry  on. their  desigq^ 
.bad  j>|4r^ha8ed  some  ot)ier  estates,  which  pray^  ^ 

loeiflg^ncemj  and  the  p^aindff  was  onliy  reljev^ 
•on.copitributing  his  share  of  the  purchase-mon^ 
ipf  thp:fi?fiat€&so»boaght,  with  interest  froip? the  time 

themon^  ought  tahsive.  been  paid,  . 

r,  r^I^it  Ije  doubtful  whether  the  purchasers  bought 
,  (bid  j)r©|perty  to  -  car?y  o;i  trjwte,  an  «nquiry^wiU  be 
^^4k4[(^^  before  the  m^sfier  to  ascertain  the  fact  (e). 
z  .  ^Wfhpretwo  or  iwfe  persons  ^greefor  the  pur- 
jph?se  of  f^n.^^tate  in  moieties  betweex\  them,  subject 

(J)  Lyster  V.  iDbllapd,  *1.  ^Jun.66l. 
'*Ve«.  Jun.  431.    Sec  2  Vcs.         (e)  Sec  1*  Ves.Jun.  AZ5. 

X  4  to 
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to  incmnbrances,  which  are  to  be  di$ch^ed 
out  of  the  purchase^money;  the  purchase  b  m 
equity  considered  to  be  made  for  thdr  equal  be^ 
nefit,  a^d  on  a  wutual  trust  between  them ;  and 
therefore,  although  one  of  them  may  have  ataat^ 
ments  made  to  him  by  some  of  the  incumbranoers, 
of  sums  due  for  interest,  or  otherwise^  in  consider- 
ation of  services  and  friendship,  and  it  is  ex* 
pressly  agreed  to  be  to  his  own  u^e,  yet  eqdty  will 
compel  him  to  account  for  the  benefit  of  dicse 
advantages  (/). 

If  two  persons  purchase  ah  estate  subject  to  a 
mortgage,  and  the  mortgage  money  is  apportioned 
between  them,  and  each  of  them  covenants  with 
the  other  to  pay  his  share  of  the  money,  and  to  in- 
demnify the  other  from  it ;  they  do  not  by  those 
means  make  their  personal  estate,  as  between  their 
real  and  personal  representatives,  the  primary  fufid. 
for  payment  of  the  ihortgage  money  (g^). 

In  Wood  V.  Norman  (A),  the  Master  of  the 

'  Rolls  held,  that  where  two  or  more  persons  pur- 

'  chase  an  estate,  and  one,  for  instance,  pays  all  the 

money,  he  cannot  call  upon  those  who  paid  np  part 

of  the  money  to  repay  him  their  shares  of  the  pur- 

(/)  Carter  v.  ^ornp,  1  Ambl.  171*  Fide  supra,  ^,25i 
l^q.  Ca.  Abr,  7,.  pi.  13.  '  (A)  Rplls,  7  and  S  March 

(§)ForrestejFvlfcord  Leigh,     1804,  JIS, 

^hase- 
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chaae-monef,  or  to  convey  dicSr  shares  of  die 
estate  to  him.  For  by  payment  o£  all  the  mxmey^ 
he  gamed  neither  a  lien,  nor  a  mortgage,  nor,  asi 
WSjiS  contended^  could  it  be  construed  a  resulting 
trust ;  as  such  a  trust  could  not  ari3e  at  an  after 
period ;  and  as  the  relief  prayed  did  ncft  arise  out 
of  contract,  the  only  remedy  he  had,  was  to  file  ?i 
bill  against  them  for  a  co9tribution.  He  certajnlj 
could  not  follow  the  estate. 

This  decision  suggests  this  observation,  that 
where  two  persons  agree  to  purchase  an  estate,  k 
^ould  be  stipulated  ux  the  agreement,  tha(  if  by 
the  default  of  either  of  them^  the  other  ,sh^  bo 
compelled  to  pay  the  whole,  or  greater  pait  of  the 
purchase-money,  the  estate  shall  be  conveyed  to 
him;,  and  he  shall  hold  the  entirety  against  the 
jpther  and  his  heirs ;  unless  he  or  they  shall,  with- 
in a  stated  time,  repay  the  sum  advanced  onjthdr 
account,  with  interest  in  the  mean  time« 

Where  two  or  more  persons  purchase  an  estatei 
and  the  conveyance  is  taken  in  the  name  of  one  of 
them,  the  trust  may  be  proved  by'  letters  written 
subsequently  to  the  purchase;  fpr  the  statute  oF 
frauds  (?)  does  not  require  that  a  trust  shall  be 

(i)  29  Car.  II.  c.  3.8.  7. 

created 


Si*  JOT  JOINT  ^UltCaAStflU 

tcreated  b^a  wridiig  (2 1)$  but  ^at  k  ^ull^jmgti^ 
fested  and  proved  hy  writia^)  ^Ucb  sU^ws  ttiiat 

theie 


(21)  Tills  section  of  the  statute  has  been  holden  to  extend 
to  declarations  of  uses  of  fines  and  recoveries,  which,  as  the. 
statute  only  requires  a  wriring,  it  is  gcnerall3r  ufiderstoddimy 
be  dedared  by  writing  only,  «witfaottt  sM  dtbor  iMbreicr 
after  the  assunmee  is  made. 

Some  time 4iAer  the -staUite  of  frauds  J»ad|iasi(cd»;a4oubt 
.arose,  whether,  in  default  of  a  previous  declaration,  therie- 
suiting  use  of  a  fine,  or  recovery,  was  not  prevented  by  the 
tLti  from  being  limited  subsequently  to  its  being  levi^*qm£f* 
<fered.  In^'Bhckst.  Comm.  p.  364^  iti^vAtatlftl,  Ifaat^tir 
ffllatate  enacted,  "  datiiil  tniata  shonld  be  idedliiiM  in^  wnfeiqg 
Hif,i^aikino$4^er,  the  time  when  such  trusts  wexe  created^r" 
,  aad  that  conseqi^ntly  all  subsequent  declarations,  of  uses  wei^ 
void.  These  words,  h^ever,  are  not  in  the  statute,  but 
'are  only  the  construction  which  the  9Ct  has  received  in  thb 
'tespeet. 

But  the  origin  ei  tiie  doidit  is  prrie€i}7tiiimallbtial,'a8^t 

,^«a9  obviated  by  the  statute  4  AmvCrlSj  a.  X<5,.whereby« 

rafter  reciting  that  it  had  been  doubted  whetlier,  since  the 

making  of  the  29  Car.  It.  c.  3,  the  declarations  or  creations 

of  uses,  trusts,  or  confid^ccs,  of  any  fines  or  recoveries  mfl»** 

'fssUdhy^deed,  made  after  the^  levying  or  sttfFeiiiig  of  suoh 

f&ieroi:  recoveries,  were  goad  and  effisotu^  io  the  law  ^  itjs^ 

declared,  ''  that  all  declarations  or  creations  of  uses,  trusts, 

or  confidences,  of  any  land?,  tenements,  or  hereditaments, 

fna^tfested  and  proved,  or  which bereaftef  shall  be  manifested  ^ 

^^d  ^oved,  by  ^y  de^d  already  madcji  or  hereafter  to  be^ 

made^ 
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)&^e  should  be  Nsvldeiie^  ihyfiMii^^^towhi^  th^v 
^tb^^t«ras iueh  atrtist (A). 

Ift)  Eorstcar  v.  Hale,  3  Ves.  Jtm,  696;  5  Ves.  Jun.  3Q8. 
Sec  Riddle  V.  Emerson,  I  VernriOS, 

.    -But 

made,  by  the  party  who  is  by  law  enabled  to -declare  soch 
uses  or  trusts,  after  the  levying  and  sufieriog  of  any  such 
fipes  and  recoveries,  are,  and  «haU  be  as  .good  and  ef&ctual 

'in  the  kw,  as  tf  the  taidlast  mentioned  act  had  not  been 
made." 

The  trae  meaning  of  the  statute  4  Ann^  c^  16,  in  ^is  f e* 
spect,  seenas  only  to  have  been^to  render  valid  subsequent  de« 

.  clarations  of  uses,  which  were  apprehended  to  i>e  void  in 
consequence  of  the  7th  section. of  iho  statute  of  frauds  and 
iperjuries;  and  not  to  r  prescribe  a  form  for  such  dedara* 

"  tions,  different  from  the  one  required  by  that  statute.        ^ 

This  conjecture  appears  to  be  warranted  by  the  recital  that 
doubts  had  arisen  whether  subsequent  declarations  of  uses 
manifested  by  deed  were  effectual;  when  it  is  evident,  tliat 
the  doubt  which  arose  could  notrbc  as  to  the  validity  of  sub- 
sequent declarationa  of  uses  by  deed  5  but  it  must  have  been 
as  to  the  power  of  declaring  uses  ai  all  after  the  assurai¥:e 
was  made.  It  seems,  tlierefore,  that  the  word  ''  deed'*  was 
by  mistake  inserted  for  the  words  '^  some « writing,"  or  for 
'*  some  deed,  or  writing." 

But  even  allowing  this  conjecture  to  be  founded,  the  words 
of  the  statute  seem  conclusive.    And  therefore  no  subsequent 
declaration  of  uses  of  a  fine,  or  recovery,  can  "be  valid  by*  vir- 
tue pf  that  statute,  unless  declared  by  deed>  and  the  autho- 
rities 
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But  if  two  persons  enter  mto  a  treaty  for  the 
purchase  of  an  estate,  and  one  of  them  desists,  and 
permits  the  other  to  go  on  with  the  intended  pur* 
chase,  on  his  promiang,  by  parol,  to  let  him  have 


ritiei  in  the  books  to  the  contmy^  (soeHiUiard*!  editioii  of 
Shephard*8  Touch.  $19,  d.  ;  Saunders  on  Uses,  184;  aiu) 
Cruise  on  Uses,  109^)  appear  to  proceed  from  Inattentkm  to 
Ibe  worddeedia  the  statute  of  Ann. 

Of  course,  the  uses  of  a  fine  or  recovery  nuif,  previouify 
to  the  assurance  being  made,  be  declared  by  writing  only 
without  seal  -,  unless  a  d^  is  required  by  the  rule  of  law. 
See  Dowman's  case,  9  Co. 

It  has  been  (questioned  (Treatise  of  Equity^  2nd  edition, 
vol,  3,  p.  41,  n.  c.)  whether  the  provision  in  the  statnte  of 
Ann  extends  to  Jemes  covert* 

This  was  settled  in  the  a£9rmative  very  soon  after  passio^^ 
the  act,  (see  Bushel  v.  Burland,  Holt,  7^*  H  Mod.  197) ; 
and  it  is  in  every  day's  practice  to  make  a  feme  covert  jcin 
with  her  husband  in  declaring  the  uses  0f  a  fine  or  reco^^^ry 
previously  levied  or  sufiered. 

Hie  case  of  Bushel  v.  Burland  should  not  be  dismissed 
wi^out  noticing  how  loosely  it  is  reported.  In  Holt  no  no* 
tice  is  taken  of  the  statute  of  Ann,  although  the  decision 
evidently  turned  on  the  provision  therein  j  and  in  Mod.  Rep. 
]t  is  said,  "  The  statute  of  frauds  and  peijuries  is  out  of  the 
case,  for  it  is  thelrely  declared,  that  all  subsequent  deeds  shatt 
be  as  they  were  before.  Now  it  is  evident,  that  instead  of 
the  word  "  thereby,"  the  words  **  by  the  statute  4  Ann,. 
r.  16,  8. 15,*^  shoi^d  be  inserted* 

the 
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the  part  of  the  estate  he  desired ;  it  seems  doubt- 
ful wheth^  this  agreement  can  be  enforced  on  ac^ 
coimt  of  the  statute  of  frauds* 

In  Lamas  v  Baily  (/),  which  was  a  case  of  this 
nature,  the  plaintiff  obtained  a  decree  at  the  RoUs^ 
it  being  insisted,  that  although  it  was  an  agr^ 
xnent  parol,  yet  it  was  in  part  executed  by  the  * 
plaintiff's  desisting  from  prosecuting  his  purchase, 
'  who  otherwise  might  have  purchased  for  himself; 
or  at  least  have  enhanced  the  price  the  defendant 
was  to  pay,  so  that  the  defendant  had  a  benefit 
by  it ;  and,  besides,  it  was  a  fraud  (m),  and  like 
the  case  where  a  man  agreed  to  purchase  as  agent 
for  another,  and  would  afterwards  retain  the 
purchase  to  himself.  But  upon  an  appeal  to  the 
Lord  Chancellor,  the  decree  was  reversed,  as  being 
a  parol  agreement^  within  the  [»x>vision  of  the 
statute  against  frauds* 

^Ir.  Powell  (n)  refers  to  an  anonymous  case 
in  Viner(o),  which  he  concdvea  to  be  another 
report  of  the  case  of  Lamas  v.  Baily,  where  the 
Lord  Chancellor  dismissed  the  bill,  because  there 

{I)  2  VertL  627.  (0)  5  Vin*  Abr.  521,  pi, 

(m)  See  Thynn  v.  ThyDn^  32«>  Note,  the  case  of  Lamtt 

X  Vem.  296.  v«  Baily,  is  sUted  ia  the  same 

(n)  1  Powell  on  Contracts,  page. 

%as 


statute  intended  to  o\^  a^  w^U  all  «iieh  ai9i]^i^gpq\i& 
agraeii^Btt^  aa  (^  fWfi^  pei)urie%,  ^^  aiul  this 
dgreem^t  woukl  npt  laadi  iiu^e^  k  wece  in  wzit- 
ing.  A»d  Mr*  Pw^l,  therefore,^  couches,  that 
the  jutjgment  tiu»ed  chi  there  ^emg  no  ahobite  ot 
poskive  agreement,  the  wordd,  h^og  apb^guQus 
afid  uncertain ;  and.  iK>t  en  the  ground  th^  the' 
foiibearing  by  s^^re^nient  to  do  ^  ^ct  might  not 
he  a  part  performance^  and  no^e  as  stropg  aa 
equity  to  have  tb^  hen^t  stipijjated  in  retuni^  asr 
an  act  ddne« 

And  in  the  later  case  of  Atkins  v.  Rowe  {p)^ 
some  persons  desirous  of  obtaining  a  lease  of  th^ee 
houses,  agreed  that  one  of  th&n  shonld  bid  for 
ail  the  house^^  but .  th^t  the  le^  should  be  &r 
their  joint  benefit.  Accordingly  he  bid,  and  a 
lease  was  made  to  him  \  H^d  tp  a  bi}l  fi)ed  by  ^ 
others  to  havo  th^  b^^t  of  the  l^ase^  and  t)iat 
the  purchaser  might  be  decreed  a  truslf^  be 
leaded  the  statute  of  frauds*  But  the  Lord 
Chancellor  seemed  of  opinion,  that  the  agreement, 
although  by  parol,  was  not  within  the  statute ; 
^a  ordered  the  plea  to  stand  for  an  answer, .  with 

if)  Mose,  39*    Sed  vide  Crop  v.  Norton,  stated a^a. 

^  liberty 
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libetiy  to  extept,  and  the  benefit  of  tht  plea  to  be 
salted  to  the  hearing;  ' 

Upon  the  whole,  therefore,  the  better  opmion,' 
petlia^,  is,  that  aat  absohrte  agreement  of  tins  ha^* 
ttite  can  be  enforced,  notwithstanding  the  statute 
of  fraxids; 

Prom  die  case  of  Snnth,  treasurer  of  the  West- 
India  Dock  Company,  v.  the  Mayor  and  Cor-' 
poration  of  London  (7),  it  should  seem,  that' 
where  two  persons  agr^  to  purchase  an  estate,  andl 
one  of  them,by  agreement  between  them,completes 
tlie  purchase,  and  pays  the  money,  the  other  must 
agree  to  accept  the  title,  and  pay  his  share  of  the 
purchase-money,  before  he  can  call  for  an  inspec- 
tion of  the  title-deeds,  in  order  to  investigate 
the  title ;  unless  the  one  wjio  purchased  can  be 
charged  with  such  gross  negligence,  or  wilful 
default,  as  will  strip  an  agent,  as  such,  of  the  pro« 
tection  whith  that  character  gives  hini  in  ill 
tran9actions  in  which  he  duly  acts  according  to 
his  agency :  and  in  case  any  such  gross  negligence 
or  wilful  default  can  be  proved,  the  injured  party 
will  have  a  remedy  in  equity,  although  he  may- 
have  paid  hi^  share  of  the  purchase-money. 

(4/)  Cb.  Dec.  1^,  1801^  and  many  previous  days,  MS. 

If 


set^,  of  pu&eHAsn  ill  titji 

If  a  man  purchase  an  estate,  and  do  not  take  ^ 
conveyance  in  his  own  name  only,  the  clear  result 
ofall  the  cases,  without  a  angle  exception^  is,  that 
the  trust  of  the  legal  estate,  whetha:  freehold,  co« 
pyhold,  or  leasdiold  i  whether  taken  in  the  names 
of  the  purchaser  and  others  jointly}  or  in  the 
names  of  others  without  that  of  tlie  purchaser  ; 
whether  in  one  name  or  several ;  whether  jointly 
or  succemvey  results  to  the  man  who  advances  the 
purchase^money  (r). 

Although  the  persons  in  whose  name  the  coi^ 
veyanceis  taken,  execute  no  declaration  of  trust, 
yet  a  trust  will  result  for  the  person  who  paid  the 
money  by  operation  of  law ;  this  ^ecies  of  trust 
being  expressly  excepted  out  of  the  statute  of 
frauds  (*)•  .  ,     . 

But,  unless  the  trust  axise  on  the  ^e  of  the. 

.  *■ 

(r)  Per  fiordCB.  Eyre,  ia  v.   Maldftn,  21   Vin.    Abr. 

Vyer  v.  Dyer,  stated  if(fra^  4g8,  pi.   1$.  -,  Ambrose  v. 

(s)  29  Car.  II.  c.  3.  s.  Sj  Ambrose,  1  P.  Wms.  321 1 

see  Gascoigue  v.  Thwiiig,  1  Smitli  v.  Baker,  1  Atk.  383  ; 

Vcm.  366  5  Howe  v.  Howe,  Doyd  t.  SpiHet,  2  Atk.  148 ; 

1  Vem.  415 ;  Anon.  2  Ventr*  Withers  v.  Withers>  AmbK 
361  i  O'Hara  v.  ONeillj  21  15 1 1  Smith  v.  LordCam^- 
Vin.  Abr.  497.  n.  to  pi.  7  5  ford,  2  Ves.  Jun.  608. 

2  Bro.    P.   C,    39;    Peliy 

dee4 
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deed  itself,  the  prdofe  must  be  very  clear  (^): 
and  however  clear  they  may  be,  it  seems  doubtful 
whether  the  trust  can  be  decreed  against  the  answer 
of  the  trustee  (w). 

It  has  t)een  said  (x\  that  if  the  consideration 
money  is  expressed  in  the  deed  to  be  paid  by  the 
person  in  whose  name  the  conveyance  is  taken, 
and  nothing  appears  in  such  a  conveyance  to  create 
a  presumption  that  the  purchase-money  belonged 
to  another,  then  parol  proof  cannot  be  admitted, 
after  the  death  of  the  nominal  purchaser ^  tb  prove 
a  resulting  trust ;  for  that  would  be  contrary  to 
the  statute  of  frauds  and  perjuries.  ' 

This  proposition  is  kot,  I  conceive,  warranted  by 
the  authoriti^  referred  to  in  support  of  it  (y )  j  and 
it  should  seeni  that  the  statute  is  not  more  broken 

(/)  Gascoigne  v.  Thwing,  note  to  liqyd  v.  Spillet^  2 

1  Vem.  3665    Newton  v.  Atk.  15O5  and  see  his  Essay 

Preston,    Prec.  Cha.    103,-  on  Uses,  1.213. 

Willis  y.  Willis,  2  Atk.  71  y  (y)  Kirk  v.  Webb,  Prec. 

and  see  I  Atk.  60  5  Ambi.  Cha.  84/ Walter  deChirton's 

414;  Aehcrlcy  v.  Acherley,  case,  cited  iWrf;  Newton  v. 

4  Bro.  P.  C,  67  i  and  Smith  Preston,   Prec.    Cha.    103  ,• 

Y.  Wilkinson,  3  Ves.  Jan.  Gascoigne  v.  Thwing,  1  Vera, 

705,  cited)  and  1  Dick.  328.  366;    Hooper   v.  Eyles,   2 

(«)  Skctt  V.  Whitmore,  2  Vern.  48O3  Crop  v.  Norton^ 

Frccm.280.  ^  Atk,  74. 

(sc)    See   Mr.  Saunders's 

Y  in 
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in  upon  by  admitting  parol  proof  after  the  death 
of  the  nominal  purchaser,  than  it  is,  by  allowing 
such  proof  in  his  life  time*  $ 

An  express  trust,  although  by  parol  only,  will 
prevent  the  resulting  trust  (z) ;  because  resulting 
trusts  are  left  by  the  statute  of  frauds  and  perjuries 
as  they  were  beforej  and  previously  to  the  act  a 
bare  declaration  by  parol  wovdd  prevent  any  re- 
sulting trust.  Besides,  an  equitable  presumption 
may  be  rebutted  by  parol  evidence  (a). 

Therefore  parol  evidence  will  be  admitted  to 
prove  the  purchaser's  intention,  that  the  person 
to  whom  the  conveyance  was  made  should  take 
beneficially;  and  if  satisfactory,  he  will  be  entitled 
to  the  estate  (i) ;  but  the  proof  rests  upon  him  to 
shew,  that  the  man  from  whom  the  consideration 
moved  did  not  mean  to  purchase  in  trust  for  him- 
self, but  intended  a  gift  to  the  stranger  (o). 

Where  a  man  merely  employs  another  person 
by  parol,  as  aii  agent  to  buy  an  estate,  who  buys 
it  accordingly,  and  no  part  of  the  purchase-money 
is  paid  by  the  principal^  and  there  is  no  written 

(*)  Lady  Bellasis  v.  Comp*  in  Dyer  v.  Dyer,  Watk.  Co- 
ton,  2  Vern.  2y4.  pyh.  ^l6 ;  Goodright  y.  Hod- 

(a)  Langfielde  v.  Hodges,     ges^  ibid,  227 ;  Loilt.  230. 
Lofit  230.  (c)  S^c  3  Ridg.  P.  C.  1 78. 

(l)  Taylor  v.  Alston,  cited 

agreement,. 
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^reement,  he  cannot  compd  the  agent  to  convey 
the  estate  ta  hinv  ^  ^^  would  be  directly  in  the 
teeth  of  the  statute  of  fmuds  (d). 

And  although  the  agent  be  afterwards  convicted 
of  perjury  in  drying  the  trust,  yet  that  vriU  not 
enable  the  court  to  decree  a  performance  in  specie 
(e)j  and  therefore,  ad  the  principal  cannot  avail 
himself,  in  any  civil  proceeding,  of  the  conviction 
of  the  agent,  he  is  a  competent  witness  to  prove 
the  perjury  (/)* 

In  Crop  V.  Nortcm  (g^).  Lord  Hardwicke  ap- 
pears to  have  be^^  of  opinion,  that  this  doctrine 
of  resulting  trust  only  extended  to  cases  where  the 
whole  consida*atbn  is  paid  by  one  person,  zad  the 
conveyance  taken  in  the  name  ol  the  other.  His 
Lordship  said,  ^'this  is  wherfe  the  whole  conside- 
ration moves  from  such  person ;  but  I  n^lvar  knew 
it  where  the  consideration  moved  frcnn  several  |Jer. 
sons ;  for  this  would  introduce  aill  the  mischief 
which  the  statute  of  frauds  was  intended  to  prevent 
Suppose  several  persons  agree  to  purchase  an  estate 

(i)  Bartlett  v.  Pickersgiil,        (e)  Barddtt  ▼.  PickengiQ, 
4  Burr.  2255  >  4  East,  577 »    ubi  suf. 
n.  b.  See  Rastel  r.  Hutchin-        (/)The  King  v.  Boston,  4, 
«m,  1  Dick.  44.  ^     East,  572. 

(g)  9  Mod,  333. 

V  2  in 
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in  the  xkame  of-  one,  and  the  purchase-money 
app^ufs  to  be  paid  by  him  only,  I  do  not  know 
any  case  where  such  persons  diall  come  into 
this  court,  and  say,  they  paid  the  purchase-money ; 
but  it  is  expected  there  should  be  a  declaration 
of  tru^t. 

Before  the  statute  of  uses,  if  a  father  made  a 
feoffment  to  a  stranger  without  any  consideration^ 
the  law  raised  an  use  by  implicatbn  to  himself; 
but  if  he  made  a  feoffment  to  his  son,  no  use  did 
arise  to  the  father  by  implication;  because  die 
blood,  which  is  a  sufficient  consideradon,  did  fix 
and  settle  the  estate  in  the  son.  And  herem  the 
law  of  trusts  doth  (as  it  ought  to  do)  agree  with 
the  law  of  uses  before  the  statute  of  H.  VIII.  (A). 

Therefore,  if  a  father  purchase  in  the  name  of  a 
child,  although  illegitimate  (i),  who  is  without 
a  provision  (A),  or  in  the  joint  names  of  such  a 
child,  and  of  another  person  (/),  it  will  not  be 
deemed  a  resulting  trust  for  the  father,  but  a  gift 

(A)  See  Finch,  341.  (*)  Elliot  v.  Elliot,  2  Cha. 

(t)  Beckford  v.  Beckford,  Ca.  231 ,  and  see  Fioch,  341 . 

Loffi:.  490  5   Fearne's  Post-  (I)    Lamplugh   v.    Lam- 

kunia,   327;    Fonblanque's  pltigb,  1  P. 'Vfnu.  112. 
n.  (1)  to2Trea.Eq.  127. 
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.  6r  advancement  for  the  child  (m) ;  because  a  father 
is  under  an  obligation  of  duty  and  conscience  to 
provide  for  his  child  in  such  case.  And  if  the 
father  die  without  having  paid  ^11  the  purchase- 

.  money,  his  personal  estate  must  pay  it  for  the 
benefit  of  his  child  (n).  . 

WherCj,  by  the  custom  of  a  manor,  copyholds  are 
granted  for  lives  successive^  it  has  been  hclden, 
that  if  the  lather  pay  the  fine,  a  grant  to  children, 
as  nominees,  shall  not  be  an  advancement  for  them, 
but  a  trust  for  the  father  (o) ;  and  there  seems 
some  ground  to  support  this  distinction ;  becaiise 
the  fether  could  not  have  taken  the  whole  estate 
in  his  own  name. 

But  this  decision  has  been  overruled,  and  it  is 
now  settled,  that  such  a  purchase  is,  upon  the 
general  rule,  an  advancement  for  the  children, 
and  not  a  trust  for  the  father  (p). 

(m)  Lady  Gorge's  case,  3  pi.  151  ;  Taylor  v.  Taylor,  1 

Cro.  550,  cited  5  Lord  Grey  Atk.  386. 
V.  Lady  Grey,    1  Cfaa.  Ca.        (n)  Redington  v.  Reding- 

296;  Finchji  238;  Jennings  ton,  3  Ridgway*s  P.  C.  106. 
v;    Selleck>    1  Ytm.  Adf -,         (0)   Dickenson   v,   Shaw, 

Mumma  v.  Muouna,  2  Vern.  cited  in  Dyer  v.  Dyer,  Watk. 

19;  Shales  v.  Shales,  2  Freem.  Copyh.  2X6. 
25:?  5    1  Eq.  Ca.  Abr.  382,         (/.)  Dyer  v.  Dyer,  wH  jwp. 
pi.  9  J  Anon.  2  Freem,  128, 

Y  3  A  purchase 
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A  purchase  by  a  Papist,  inc^pi^ble  of  purchasmg 
in  the  name  of  a  Protestant  son^  is  ^  sti^nger  case 
fcMT  an  advancement  tlum  a  purch^ise  by  a  Prote-r 
stant  parent}  because  otherwise  a  constructive 
trust  prohibited  by  statul^e  \70v1ld  be  raised  (9)* 

It  hath  already  been  observed,  th^t  to  make  it 
an  advanctoient,  the  child  must  be  unadvanced  ; 
a  child  having  pnly  a  reversion  es^pecta^nt  upon  a 
life  estate,  vn\l  be  fronsidered  ^  unadvanced  (r) ; 
and  even  if  the  child  be  advanced,  yet  if  the  father 
consider  him  unadv|aiced,  that  will  be  suffici? 
cnt(*). 

If  the  child  is  already  proyided  for,  and  the 
iather  did  not  consider  him  unadvanced  (^),  or 
if  the  father  considered  the  child,  from  the  first,  as 
a  trustee  for  him,  he  will  be  held  to  be  so  (u);  but 
theproof  of  this  lies  on  the  side  of  the  person 
vrishing  to  defeat  the  child's  claim ;  and  it  seems, 
that  although  parol  evidence  of  verbal  declaration 
is  admissible  in  support  of  the  deed,  it  is  inadmissible 

(q)  Redington  v.  Redixig-  ton^  nbi  sup. 
ton,  3  Ridg.  V.  C.  \06.  (/)  EUiot  v.  Miot,  2  Cha. 

(r)Lainplagh  v.Lamplugh,  Ca.  231. 
]  P.  Wins.  112.  (u)  Woodman  r,  MorreU^ 

(5)  Redington  v.  Reding-  2  Frcem.  32. 

to 
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to  create  a  trust  against  k  (x).  If  the  proofs  are 
pretty  equal  on  each  side,  equity  will  not  relieve 
against  the  child  (y). 

Possessicm  by  the  father,  during  the  infancy  of 
his  child  (z),  will  not  be  deemed  subversive  of 
the  child's  claim ;  for  it  cannot  be  supposed  the 
parent  would  have  named  a  youth  as  a  trustee ; 
and  therefore  his  takuig  the  profits  must  be  intended 
to  have  been  done  by  him  as  guardian  to  the  son* 
In  an  early  case  (a),  indeed,  the  tender  years  of 
the  child  was  considered  as  evidence  that  the  father 
did  not  purchase  for  his  benefit;  as  he  was  too 
young  to  need  an  advancement. 

A  distinction  has  be^i  drawn  where  the  parent 
has  taken  the  profits  after  the  child's  coming  of 
age,  and  when  of  discretion  to  claim  his  right  (£); 
in  which  case,  it  is  said,  the  child  shall  be  a  trus* 

(ar)Lamplugh  v.Lamplugb,  v.  Redtngton,  3  Ridg.  P.  C, 

1  P.  Wms.  Ill ;  Rcxlington  106.    Note,  the  case  of  the 

v.Redington,  3Ridg«P.C.106.  Attorney  General    v.  Bagg, 

(y)    Shales  v.    Shales>   2  Hard.  125,  turned  on  fraud. 

Freem.  252  $  Redington  v.  (a)  Sir  George  Biniob  y. 

Redington,  3  Ridg.  P.  C.  106.  Stone,  Nela.  Cha.  Rep.  6S  5 

(%)  See  Finch,  340,  341  ^  2  Freem.  169. 

Lamplugh  v.  Laroplugh,  1  P.  (b)  Loyd  v.  Read,    I    P. 

Wnis.112}  Mamma  v.Mam*  Wms.  608  -,  and  see  Gilb.  - 

ma,  2  Vern.  19  ;  Redington  Lex  Pretoria,  271.     / 

Y  4  tee 
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tee  for  the  fathd*.  But  this  cannot  be  depended 
on.  It  seldom  happens  that  the  father  gives  the 
son  possession  during  his  life,  and  yet,  «s  the  court 
observed  in  the  case  of  Lord  Grey  v.  Lady  Grey 
(c),  in  all  cases  whatsoever,  where  a  trust  shall  be 
between  the  father  and  son,  contrary  to  the  consi- 
deration  and  operation  of  law,  the .  same  ought  to 
appear  upon  very  plain  and  coherent  and  binding 
evidence ;  and  not  by  any  argument  or  inference 
Jrom  the  father's  continuing  in  possession,  and 
receiving  the  profits,  which  spmetimes  the  son  may 
not  in  good  manners  contradict,  especially  where 
he  is  advanced  but  in  part. 

So  the  circumstance  of  the  pareixt  taying  out 
money  in  repairs  and  improvements^  will  no^  make 
die  child  a  trustee  (d). 

A  declaration  of  trust  by  the  father,  subsecfuently 
to  the  conveyance,  will  not  divest  the  gift  to  the 
child  (e) ;  and  therefore  a  devise  by  him  of  the 
estate  will  be  inoperative  (/)• 

The  general  rule  of  equity  would,  it  is  cbnceived, 
warrant  an  assertion,  that  if  the  father  devise  the 

{c)  Finch,  338.  (e)  Elliot  v.  Elliot^  2  Cha. 

(fl?)  Shales   V.    Shalcff,    2    Ca.23l. 
Freem.   252  j    Mumma   v.  .      (/)  Mumma  v.  MumHja> 
Mumma,  2 -Vera,  19.  2  Vefn.  19  j  Dyer  v.  Dycr> 

Watk.  Copyh.  216. 

estate. 
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^tate,  and  make  other  pmvision  for  die  child  by 
the  will,  he  would  be  put  to  his  electicm ;  but  in 
the  case  of  Shales  v.  Shales  (g),  where  these  dr- 
ciunstances  occurred,  the  child  was  not  put  to  hk 
election. 

If  a  conveyance  of  a  fee  to  a  son  is  proved  to 
be  ibr  a  particular  purpose,  as  to  sever  a  joint- 
tenancy,  the  duld  will  be  a  trustee  for  die  h^ 
ther  (A). 

A  purchase  by  a  father,  in  the  joint  names  of 
himself  and  son,  wUl  be  considered  as  an  advance- 
ment  for  the  child,  if  he  is  unprovided  for ;  and 
consequently  equity  will  not  as^st  to  defeat  his 
legal  claim  (i)» 

But  a  purchase  in  the  names  of  &ther  and  son, 
as  joint-tenants,  has  not  been  considered  so  strong 
a  case  for  an  advancement  as  it  formerly  was ;  be- 
cause it  does  not  answer  the  purpose  of  an  ad- 
vancement, for  it  entides  the  father  to  the  posses- 
sion of  the  whole  nil  a  division,  and  to  a  mdiety 
absolutely,  even  after  a  division,  besides  the  fa^ 
ther's  taking  a  chance  to  himself  of  teing  a  sur- 
vivor of  the  other  paoiety :   nay,  if  the,  son  dies 

(g)  2  Freem.  252.  (z)    Scroop  v.  Scroq>,  1 

(A)  Baylk  v.  Newton,  2    Cha.  Ca.  2?  j  Taylor  v.  Tay- 
Vem.  28  5  and  see  Bircb  v.    lor^  1  Atk«  386; 
.    Blagrave,  Ambjl.  204. 

during 
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during  his  minority,  the  father  would  be  endded 
to  the  whole,  by  virtue  of  the  survivorship,  and 
the  son  could  not  have  prevented  it  by  severance, 
he  being  an  in&nt  (h). 

And  in  a  case  (/)  where  a  father  purchased  an 
estate  in  the  names  of  himself  and  son,  a  judg^ 
meat  creditor  was  relieved,  in  equity,  against  the 
sarvifDrship  at  hw ;  the  settlement  bebg  consi- 
dered as  voluntary  and  fraudulent  against  credi- 
tors (m). 

A  purchase  in  the  name  of  a  child  solely,  or 
jointly  widi  the  parent's  name,  is  not  however 
within  the  27  Eliz.  (»)•  And  therefore  a  sub-, 
sequent  purchaser,  although  bona^fide  and  with- 
out notice,  will  not  be  relieved  against  it  (o). 

But  such  a  purchase  is  expressly  within  the 
letter  of  the  31  of  James  the  1st  (/>)  if  the  father 
be  atrader  at  the  time ;  and  his  being  solvent  will 
not  protect  the  purchase  (y).  But  if  the  pur- 
chase be  made  before  the  &ther  oigages  in  trade, 
and  widxout  any  fraudulent  purpose  of  becoming 

(*)  Per  Lord  Hardwicke,  (n)  C.  4. 

2  Atk.  4805  and  see  Pole  v.  (o)  Lady  Grorgc's  case,  3 

Pole,  1  Vcs.  76.     Qu,  The  Cro.  550,  cited, 

vcight  of  these  reasons  ?  (p)  Walker  v.  Buirewi, 

(0  StilemAD  y.  A&hdown,  1  Atk.  94. 

2  Atk,  477.  (q)  Fr}'ery.  Flood,  1  BrQ. 

'  {m]  Set  13  Eliz;  c.  5.  C.  C.  100. 

a  bankrupt. 
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a  bankrupt,  it  will  be  good,  although  the  father 
afterwards  commence  tradesman,  and  is  made  a 
bankrupt  (r).  -    *«^  . 

If  the  father  be  dead,  a  purchase  by  the  grand^t  _ 
father,  in  the  name  of  his  grandchild,  is  subject 
to  the  same  rules  as  govern  a  purchase  by  a 
father  in  the  name  of  his  child ;  for  on  the  death 
pf  the  father,  the  grandchild  is  under  the  pro- 
tection of  the  grandfather  {s) ;  but  in  Loyd  v. 
Read  (^),  this  distinction  does  not  seem  to  have 
been  attended  to. 

So,  a  purchase  by  a  husband  in  the  name  of 
|iis  wife,  is  also  deemed  an  advancement  and  pro^ 
vision  for  her  (u) ;  although  if  the  purchase  be 
after  marriage  and  voluntary,  it  may,  perhaps,  be 
fraudulait  as  against  creditors  {x). 

And  a  purchase  by  a  trader  in  the  name  of  hi$ 
wife,  seems  subject  to  the  same  rules  as  a  pur* 
chase  by  ^  trader  ia  the  name  of  his  child  (y). 

(r)   Crisp  v.  Rratt,  Cro.  (x)    Christ's  Hospital   v. 

Car.  5485   L>Uy  v.  Osbotrp^  Budgin,    2  Vcrn.  683.    Sed 

3  P.  Wms.  298.  vide  Fletcher  v.    Sidky,   2 

(*)  Ebrand  v.  Dancer^  2  Vcrn.  49O;  and  8  Ves.  Jun. 

Cha.Ca.  26.  199. 

(0  1  P.  Wms.  608.  (y)  See  Glaister  v.  Hewer, 

(«)  Kingdomc  v.  Bridges,  8  Ves.  Jun.  195  5    1  Ves,  . 

Back  V.  Andrews,  2  Vcrn.  Jun.  N.  S.  12. 

On- 
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On  this  subject  it  remains  only  to  remarfc,  that 
Cord  Chief  Baron  Gilbert  observes  (z),  a  differ- 
ttice  is  taken  between  a  purchase  in  the  name  of  a 
«on  and  of  a  daughter  j  for  though  sons  are  often 
provided  for  by  settlement  of  lands,  yet  daughters 
seldom  are,  therefore  the  presumption  is  not  so 
strong. 

If  a  trustee,  or  executor,  purchase  estates  with 
his  trust  money  or  assets,  and  take  the  conveyance 
in  his  own  name,  without  the  trust  appearing  on 
the  face  of  the  deeds,  the  estates  will  not  be  liable 
to  the  trusts,  although  he  die  insolvent,  unless 
the  appKcation  of  the  purchase-money  is  clearly 
proved. 

In  the  old  cases  (^a)  equity  was  much  more 
'  strict  in  the  proof  they  admitted  of  the  application 
of  the  money,  than  they  now  are ;  but  it  was 
always  very  clear,  that  upon  sufficient  proof  of 
the  trust  money  having  been  laid  out  in  the  pur- 
chase of  the  estate,  a  trust  would  result,  and  be 
decreed  accordingly  (i). 

(»)  Lex  IVaetoria,  272.  Sed  Cha.  171 )  2  Vern.  440. 
Qu.    i:t  vide.  Lady  Gorge's        {b)  Anon*  Sel.  Cha.  Ca. 

case^  3  Cro.  556,  cited.  57  5  Lane  v:  Dighton^  Ambl. 

(a)  Kirk  v.  Webb,  Prec.  409j   Balguey  v.  Hamilton, 

Cha.  S4  J  Heron  v.  Heron^  cited  Hid)  Ryall  v.  Rpll,  I 

Prec  Cha.  l63 ;    Halcott  v.  Atk.  59 ;    and  see  Earl  of 

Markant,   Prec.  Cha.   l6Sj  Plymouth    v.    Hickman,    2 

Kindar  v.   Milward,    Prec.  Vera.  167. 

Where 


OF   PURCHASES   WITH   TRUST-MONEY.   S33 

Where  a  trustee  is  bound  by  the  trust  to  lay 
out  the  money  in  land,  if  he  lay  it  out  accordingly, 
it  will  be  presumed  to  have  been  done  in  execu- 
tion of  die  trust. 

Thus  in  Bennet  v.  Mayhew  (c),  where  a 
steward  had  laid  out  monies  remitted  to  him  to 
make  purchases,  in  his  own  name;  Lord  Hard- 
wicke  thought  the  property  so  purchased  liable^ 
and  that  the  steward  should  be  presumed  to  have 
meant  to  do  the  just  and  honest  thing. 

But  if  a  trustee  has  considered  himself  entitled 
to  the  trust  money  for  his  own  benefit,  no  pre- 
sumpticm  can  be  raised  in  opposition  to  this  £u:^ 
that  he  intended  any  lands  he  may  have  bought 
with  the  trust  money  to  be  subject  to  the 
trust  (d). 

{c)  I  Bro.  C.  C.  232,  citedj     Bro.  C.  C.  582. 
Prec.  Cha.  104.  S.  P.  j  and        (d)  Pcriy  v.  Phdps;  4  Vcs, 
see  ..Sowdea  y.  Sowden,    1    Jon.  108. 


CHAP. 
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CHAPTER  IV. 


or  THE  PROTECTION  AND  RELIEF  ATFQKDEfi 
TO  PURCHASERS  BY  STATUTES,  AND  BV 
THE    RULES   OF    EQUITY.  ' 

In  the  former  chapters  an  attempt  has  been  made 
to  trace  the  purchase  from  its  inception  by  con- 
tract, to  its  completion  by  conveyance ;  the  sub- 
•  jects  which  may  b^  said  to  arise  out  of  the  con- 
veyance^ have  been  treiated  on ;  and  it  hath  been 
considered,  who  are  incapable  of  purchasing  es- 
tates. Let  us  now  suppose  the  purchase  com- 
pleted, and  proceed  to  enquire  to  what  pro- 
tection and  rdief  purchasers  are  entitled.  The 
protection  and  relief  afforded  to  purchasers,  ap- 
pear to  arise  dther  from  positive  statutes,  or  from 
the  rules  of  equity.  The  common  law  hath,  in- 
deed,^ done  all  which,  from  its  peculiar  nature,  it 
can  do  in  support  of  the  claims  of  bonajide  pur- 
chasers.- For  we  are  told,  that  the  maxini^  of 
the  common  law,  which  refer  to  descents,  d^on- 
tinuances,  non-claims,  and  to  collateral  warranties, 

are 
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are  only  the  -wise  arts  a^d  intentions  of  the  law  to 
protect  the  poSseesion,  and  to  strengthen  the  rights 
of  purchasers  (a).  In  Keech  v.  Hall  (i>\  Lord 
Mansfield  said,  the  idea  that  the  questicm  in  that 
case  might  be  more  proper  for  a  court  of  equity, 
went  upon  a  mistake.  It  emphatically  belonged 
to  a  court  of  law,  in  opposition  to  a  court  of 
equity ;  for  a  lessee  at  a  rack  rent  is  a  purchaser 
for  a  valuable  consideration ;  and  in  every  case 
between  purchasers  for  a  valuable  consideration, 
a  court  of  equity  must  follow  and  not  lead  the 
law. 

Had  Lord  Mansfield  continued  much  longer  in 
the  administration  of  the  justice  of  tius  country, 
or  had  he  obtain^  his  wish  in  nominating  Mr. 
lustice  BuUer  .as  his  successor  in  the  high  oiEce; 
which  he  held  (c),  it  is  to  be  feared  that  the  rules 
of  law  and  equity,  which  firom  the  peculiar  con* 
stitution  of  this  country  ought  ever  to  continue, 
distinct,  would  have  been  totsUly  c(mfounded  {d)i 
and  the  unpleasing  task  of  tracing  the  dedsions: 
arising  horn  this  unnatural  commixture,   would 

(a)  Finch>104.  SeeBac.  face  to  hisTreatise  of  the  Fleas 
Rca.  36.  of  the  Crown. 

(b)  Dotig.  22 ;  and  see  (d)  Thi»  practice  did  not 
Wesikly  v.  Backnellj  Cowp.  escape  the  inquiring  eye  of 
47s.  Jnnius.    See  vol.  2.  41;  1S4. 

(c)  See  Mr.  East's  pre- 

now 
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now  devolve  upon  w.  But  great  judges  have 
disapproved  of  the  adoption  of  equitabk  rules  in 
a  court  of  law  {e\  and  Lord  Eldon's  elaborate 
judgment  in  Evans  v.  Bicknell  (/),  upon  which 
(could  dwell  with  pleasure,  so  plainly  evinces  the 
tendency  of  the  practice  to  shake  titles  in  general, 
that  we  may  fairly  hope  it  never  will  be  revived. 
We  need  therefore  only  consider,  first,  the  ^a* 
tutes  whidi  have  been  passed  for  the  protection 
w  rdief  of  purchasers;  and  secondly,  the  rules 
of  (equity  in  favour  dP  purchasers. 

Fkst  then.  By  the  27  Eliz.  c.  4  (g)y  it  is 
enacted,  that  all  conveyances,  grants,  &c.  out  of 
any  lands,  tenements,  or  other  hereditaments,  to 
be  had  or  made  far  the  intent  and  of  purpose 
to  defraud  and  deceive  mxk  persons  as  shall  pur- 
chase' the  same  lands,  tenements,  or  other  here^ 
ditamaots,  so  formerly  conveyed,'gran^,  &e* 
or  any  vent,  profit,  or  commodity  in  or  out  of 
the  same,  shall  be  denned  and  taken  only  as 
against  such  per8cms>  and  th^  r^resentatives  as 
^ould  so  purchase,  for  mooey  or  other  good  con- 
sideration, the  same  lands,  tenanenta,  or  other 

(e)  See  5  East,  138.  .  Bos.  and  Pull.  l62. 

.  (/)  6  Ves.  Jun.  i74j  and        (g)  Made  perpetual  by  30- 
see  Johnson  v.  Johnson^.  3    Eliz.  c.  18,  s.  3. 

hereditaments. 
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hereditaments^  or  any  rent,  profit,  or  commodity* 
in  or  out  of  the  same,'  to  be  utterly  void. ' 

But  it  is  provided,  that  the  act  shall  not  extend 
to  make  void,  any  conveyance,  &c,    to  be  made- 
for  good  consideration,  and  bona  Jide^  to  any  per- 
son* 

And  it  is  also  enacted,  that  if  any  person  shall 
make  any  conveyance,  &c.  of  any  lands,  tene- 
ments, Qr  hereditaments,  with  any  clause  of  re- 
vocation or  alteration  at  his  pleasure,  of  such  con- 
veyance, &c.  and  shall  afterwards  sell  the  same  to 
any  person  or  persons  for  money  or  other  good 
consideration  paid  or  given  (the  said  first  con- 
veyance, &c.  not  being  revoked),  then  the  said 
first  conveyance,  &c.  as  touching- the  lands,  tene- 
ments^ and  hereditaments  so  after  sold,  against 
the  vendees,  &c.  shall  be  deemed  and  be  void, 
and  of  none  efiecL 

To  take  advantage  of  this  statute,  a  person 
must  have  purchased  bmajidey  and  for  a  valuable 
and  not  inadequate  consideration  (A). 

In  the  construction  of  this  act  it  hath  been 
holden  (i),  that  notice  to  a  purchaser  of  a  fraudu- 

(h)  Upton  V.  Bassett,  Cro,         (f )    Goocb's  case,   5  Gp. 
EUz.  444 ;  Doev.  Routledge,    60  a. 
Cpwp.  705. 

z  lent 


S$8  OF  PROTECTION  FROM 

lent  conveyance  is  of  no  consequence^  as  the  ftau 
tute  makes  it  absolutely  vdd. 

A. conveyance  for  payment  of  debts  gaieniUyv 
to  which  no  creditor  is  a  party,  nor  any  particular 
debts  expressed,  is  a  fraudulent  conveyance  within 
this  statute,  against  a  subsequent  purchaser  for 
valuable  consideration  (k). 

But  if  the  conveyance  were  made  with  an  hcmest 
intent,  and  the  purchaser  had  notice  of  the  trust, 
it  seems  he  will  iiot  be  relieved  against  it  (/)• 
And  upon  the  whole,  as  Mr.  Roberts  justly  re* 
marks  (m),  these  are  cases  of  such  danger  tO  pur- 
chasers, that  a  prudent  adviser  can  hardly  recom* 
mend  a  title,  which  has  been  at  all  the  subject  of 
Arrangements  for  the  payment  of  debts  remaining 
unsatisfied. 

It  has  in  nimierous  cases  been  holden,  that  vo- 
luntary settlements  are  within  the  meaning  of  the 
act,  although  the  purchaser  had  direct  notice  of 
the  settlement  at  the  time  of  his  purchase.  This 
doctrine  has,  however,  been  frequently  questioned, 
but  appears  to  have  been  incontrovertibly  settled 

(k)    Leech  v.    Leech,    1     son  v.  Hayward,  Free.  Cha» 
Cha.  Ca.  249.  3 JO. 

(0  Langton  v.  Tracey,  2        (m)  Vol.  Canv.  335. 
Cba.  Rep.  l6.    See  Stephen* 

by 
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by  the  case  of  Taylor  v.  Stile  (n),  which  arose  m 
Yorkshire. 

In  that  case,  A.  settled  lands,  after  his  marriage, 
on  his  wife,  for  life;  and  then  sold  the  lands  to  B. 
who  had  notice  of  the  wife's  estate  for  life,  and 
took  counsel's  opinion  on  the  point.  A.  died,  and 
his  wife  brought  her  bill  to  be  let  into  her  life 
^tate.  Lord  Northingtoh  held  the  law  to  be 
clear,  that  a  subsequent  purchaser  for  a  valuable 
consideration,  thougli  with  notice,  should  set 
aside  a  voluntary  settlement;  but  it  being  sug- 
gestedy  that  there  was  no  valuable  consideration, 
an  issue  was  directed  to  try  that  fact,  which 
coming  on  before  Mr.  Justice  Bathurst,  at  York, 
he  suflFered  the  counsel  to  enter  into  the  equity, 
and  after  hearing  the  argument,  said  he  knew 
Lord  Hardwicke*  had  determined,  in  twenty  in- 
stances, in  the  same  manner  as  Lord  Northington. 
The  consideration  was  proved,  and  the  cause 
came  on.  to  be  heard  before  the  Chancellor  on 
the  equity  reserved,  who  thereupon  dismissed  the 
hilL 

With  respect  to  the  decisions  on  voluntary  set- 
tlements, I  cannot  refrain  from  observing,  that 
they  appear  to  milits^te  against  the  spirit  of  the 
.act,  when  the  purchaser  has  direct  notice  of  the 

(«)  Chancery,  1763,  MS. 

z  2        .  voluntary 
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voluntary  settlemwit  from  the  vendor.  The  ma« 
terial  ingredients,  "  the  intent  and  purpose  to  (fe- 
fraud  md  deceive^*  are  wanting,  and  the  pur- 
chaser as  not  tke  innocent,  injured  man^  whom  the 
statute  presumes  him  to  be  (o). 

Although  a  deed  be  fraudulent  in  its  creation, 
and  voidable  by  a  purchaser  (L  e.  would  become 
void  by  a  person  purchasing  the  estate),  yet  it 
may  become  good  by  matter  ex  post  facto:  as  if, 
a  man  make  a  feoffment  by  covin,  or  without  any 
valuable  con^deration,  and  the  feoffee  make  a  feoff- 
ment for  valuable  cbnsideration,  and  then  the  first 
feoffor  enter  andmake  a  feoffment  for  valuable  con- 
sideration ;  the  feoffee  of  th^  first  feoffee  shall  hold 
die  lands,  and  not  the  feoffee  of  the  first  feoffor : 
for  although  the  estate  of  the  first  fec^ee  was  in 
its  creation  covinous,  or  voluntary,  and  therefore 
voidable,  yet  when  he  enfeoffed  a  person  .  for 
valuable  consideration,  such  person  shall  be  pre- 
ferred before  the  last  (/>). 

(o)  See  White  v.  Stringer,  1  Sid.  133  5   Andrew  New- 

2  Lev.  105  5  Fonbl.n.  (g)  to  port's  case.  Skin.  423  j  Wil- 

1  Trea.  Eq.  269,     Sed  vide  son  v.  Wormal, .  Godb-  l6\ ,  . 

Roberts  on  Vd.  Conv.  39—  pi,  226 ;, and  see  Parr  v.  Elia- 

44.  son^  1  J^st,  92. 
♦  (p\  Prodgers  ?•  Langham, 

Indeed 
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Indeed  cases  of  this  nature  are  expressly  sared 
out  of  the  statute  by  the  proviso. 

Lord  Eldon  has  applied  this  rule  t^-  persons; 
having  only  equitable  rights.  For  where  a  per- 
son who  had  an  absolute  power  of  appointment 
over  a  sum  of  money  to  be  raised  under  a  trust 
t^rm,  directed  part  of  it  to  be  raised  in  favou/  of 
a  volunteer,  who  afterwards  mortgaged  such  part, 
although  the  money  appointed  was  deemed  assets 
as  between  the  creditors  of  the  appointor  and  the 
appointee,  yet  the  claim  of  the  purchaser  was 
preferred  to  that  of  the  creditors  j  he  having  a 
preferable  equity  (q). 

If  a  voluntary  grantee  gain  credit  by  the  con- 
veyance to  him,  and  a  person  is  induced  to  marry 
him  on  account  of  such  provision,  the  deed, 
though  void  in  its  creation  as  to  purchasers,,  will, 
on  the  marriage  being  solemnised,  no  longer  re- 
main voluntary,  as  it  was  in  its  creation,  but  \n]l 
be  considered  as  made  upon  valuable  considera- 
tion (r). 

This  rule  has  lately  received  a  very  liberal,  and 

(q).  George  v.  MilbankcA  1  Routlcdge>^  Cowp.  705  3  East 
Ves.  Jun.  N.  S.  igo.  India  Company    v.  ClaveU, 

(r)  Prodgers  y.  LanghaBfi,    Prec.  Cha.  377;    aod  see  I 
I  Sid.  133  )    Kirk  v.  Clark,    Vcs.  Jun.  N.  S.  193. 
Prec.   Cha.    275^    Doe   v. 

z  3  seemingly 
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seemingly  proper  construction.  It  has  been 
holden  (^),  that  though  it  does  not  appear,  that 
the  friends  of  the  wife  did  speculate  upon  the 
provision,  and  take  it  into  consideration,  it  must 
be  presumed  they  did  act  upon  it ;  and  it  cannot 
afterwards  be  disturbed. 

Notwithstanding  the  decision  in  Taylor  v.  Stile, 
it  ist  seldom  that  a  purchaser  can  be  advised  to 
accept  a  titlfe  where  he  has  notice  of  a  prior 
voluntary  settlement :  for  it  may  be  very  difficult 
to  prove  it  voluntary  (22) ;  besides,  it  may  have 
been  rendered  valid  by  matter  ex  post  facto  : 
and,  as  the  voluntary  settlement  is  binding  on  the 
vendor,  it  seems  clear,  that  a  court  of  equity 
would  not  enforce  a  specific  performance  of  such 
a  contract,  if  the  purchaser  were  unwilling  to 
complete  his  purchase. 

(s)  Brown  v.  Carter,  5  Vcs.  Jun.  862. 


(22)  In  Ferrars  v.  Cherry,  2  Vcm.  384,  where  the  pur- 
chaser  had  notice  of  a  settlement  apparent]/  voluntary,  but 
which  was  made  for  valuable  consideration,  he  was  held  to 
be  bound  by  it,  as  he  ought  to  have  enquired  the  fact :  but 
in  Senhouse  v.  Earle,  Ambl.^  285,  Lord  Hardwicke  denied 
this  to  be  law,  and  said  he  was  inclined  to  think  it  was  lefk 
uncertain  on  the  face  of  the  settlement,  whether  it  was  made 
before  marriage  or  not.    See  2  Ves.  60,  n. 

In 
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In  iBeQU€t  V.  Musgrove  (t\  Lord  Hardwicke 
saidi,  the  distinction  m  equity  was,  that  where  a 
subsequent  purcha8er  for  a  valuable  consideration 
would  recover  the  estate,  and  set  aside  qr  get  the 
hetter  of  a  precedent  voluntary  conveyance,  if 
that  conveyance  was  fairly  made,  without  actual 
fraud,  the  coiut  will  say,  take  your  remedy  at 
Jaw:  bttt  iR^herfever  the  conveyance  is  attended 
with  actual  fraud,  though  they  might  go  to  law 
by  ejectmelit^  and  recover  the  possession,  they 
may  come  into  this  court  to  set  aside  that  con- 
veyatnce:  "which  is  a  distinction  between  actual 
and  presiuned  fi^aud,  from  its  being  merely  a 
conveyance. 

From  this  it  deasis  clear,  that  equity  would  not 
<:o]t^el  a  specific  performance  in  fevour  of  a  pur- 
chaser^ who  bought  with  notice  of  a  prior  volun- 
tary conveyance  made  without  fraud ;  although 
equity  wijl  enforce  a  performance  in  specie^  if  the 
p^rchiiser  had  no  notice  of  the  existence  of  the 
settlement  (u). 

In  the  statute  of  charitable  uses(jr)  is  a  pro- 
viso, that  no  person  who  shall  purchase  or  obtain, 

(/)2Ves.  51.  Roberts,  Vol.  Conv.    234; 

{u)  Leech  v.  Dean,  iCha*    and  see  Parry  v.  Carwarden, 
Rep.  78 1  O^ey  v.  Lee,  Reg.     d  Dick.  544. 
lib.  1736,  6)1  188,  cited  in        (^)  43  £liz.  c.  4« 

Z  4f  upon 
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upon  valuable  consideration  of  money  or  tend, 
any  estate  or  interest  of  or  in  any  lands,  &€•  that 
shall  be  given  to  any  of  the  charitable  uses  meti- 
tioned  in  the  statute,  without  fiaud  or  covin, 
(having  no  notice  of  the  same  charitable  uses) 
6hall  be  impeached  by  any  decrees  of  the  comr 
missioners  therein  mentioned  (23)*    • 

A  purchaser  who  hath  bought  for  'an  inade- 
quate consideration  is  not  within  this  proviso  ; 
and  the  adequacy  of  the  consideration  is  mea- 
sured according  to  the  rule  of  the  civil  law  (^). 

If  a  rent  charge  be  granted  out  of  land  to  a 
charitable  use,  and  the  land  is  afterwards  sold  for 
valuable  consideration  to  one  who  had  no  notice, 
it  has  been  said,  the  rent  remains ;  because  the 
purchase  was  of  another  thing  that  v^ras  not  given 
to  the  charitable  use  (z)  :  but,  in  Tothil  (a),  the 
same  case  is  referred  to  as  ah  authority,  that  a 
purchaser  coming  in  without  notice  of  a  rent 
charge  shall  not  be  chargeable  therewith,  although 

(y)  Fide  stifra,  p.  109;  (%)  ^^st  6reensted*8  case, 
Duke,  177.  Duke,  64. 

(fl)  258. 

'— ^ —  ■    -  "     '  ■  '     '    .1'..  ^  "  ■  I 

(23)  It  is  observable  that  this  Is  the  only  statute  passed  in 
favour  of  purchasers,  in  which  t^cy  arc  reqmred  to  have  no 
notice 

,  given 
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given  to  a  charitable  use.  And  this  seems  the 
better  opinion.         /  :  ,    .  : 

If  the  first  purchaser  gave  a*  valuable  considera; 
tion,  and  yet  had  notice,  all  that  claim  in  privity 
under  the  estate  and  title,  -whether  they  have  noi- 
tice  or  not,  will  be  bound  by  the  decrees  df  thfe 
comriiissioners  (i).'  t    .    .       ;\':    .    - 

This  rule,  as  we  shall  hereafter  see,  differs  from: 
the  general  rule  of  equity  in  this  respect :— a  sub- 
sequent purchaser  without  notice,  not  being 
affected  by  notice  in  the  person  of  whom  he  pur- 
chased. 

With  this  exception,  however,  the  same  rules 
seem  to  prevail  in  tHe  construction  of  the  ^ct, 
with  respect  to  notice,  as  are  generally  adopted 
by  equity  («). 

By  the  statute  13Eliz.  c.  7,  a  purchaser  would 
be  defeated,  although  there  should  be  forty  years 
after  an  act  of  bankruptcy,  and  before  a  commis- 
sion ;  and  although  the  purchaser  had  no  notice-; 
for  the  words  of  the  statute  are'  general  after 
bankruptcy  J  and  the  proviso  in  the  end  of  the 
statute  makes  it  still  plainer,  viz.  That  assurances 
made  by  a  bankrupt  before  bankruptcy^  and  bona 

ih)  East  Greensted's  case,  (r)  Esst  Greensted*s  case, 
Duke  64  J  and  sec  ilid,  173.     uhi  sup,}  and  Duke,  180. 
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jUe^  shall  mi  be  defecUed.'^T}^  was.  hard  doc- 
trine against  £air  purchasers  without  notice  j  but 
so  d3;e  law  was  («()« 

Wkh  a  view  to  prevent  this  injusdee^  and  at  the 
4Ba«ne  time  to  preserve  credioocs  their  just  lights^ 
«ftd  perh^  in  analogy  to  the  statute  of  fines^  it 
was  by  the  21  Jac.  L  c.  19,  s.  14^  enacted)  that  iiq 
fimrchaaer  for  good  and  valuaUe  consideration 
4ioaId  be  impeached  by  virtue' of  tbat  act,  or  any 
cdxet  act  theretofore  made  agaii^ t  bankru{^ 
imless  the  comtmssicai  to  prove  imn  a  bankrupjt 
should  be  sued  fbrth  against  such  bankrupt  withift 
five,  years  after  he  should  become  a  bankrupt* 

it  has  been  decided,  that  if.  a  purchaser  has 
notice  of  the  act  of  bankruptcy,  he  is  not  a  ptii^ 
chaser  within  the  meaning  of  the  statute,  and 
cosisequently  is  not  entitled  to  the  b^efil  of 
it  (e) :  biit  if  the  act  of  bankruptcy  tose  by  tte 
execution  of  a  fraudulent  deed,  nbtice  of  the  deed, 
without  notice  of  the  fraud,  ^U  not  be  deemed 
notice  of  the  bankruptcy  (/). 

To  avoid  a  purchase,  tjxe  act.  of  bankruptcy  must 
be  committed  within  five  years  before  the  sale, 

(d)  See  Forrester,  (5(5.  Ca.  Abr.  119  5  7  Vin.  Abr* 

<#)  Read  v.  War4,  2  Eq.    JI9. 

and 
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and  also  before  the  commission  (g^).  The  five 
years  are,  however,'  computed  from  the  last  aiit 
of  bankruptcy  preceding  the  ^e  ;  for  the  words 
of  the  statute  are  not  after  he  shali^r^^  be  a  bank* 
rupt,  but  only,  after  becoming  bankrupt  gentei 
rally  (A) :  and,  therefore,  if  after  several  act$  of 
bankruptcy  an  estate  is  sold  by  the  baidcrupt^ 
and  a  commission  issues  within  five  years  £rom 
the  last  act,  the  sale  will  be  avoided  (t).  But  no 
act  of  bankruptcy  ifter  the  sale  will  aflFect  the 
purchaser ;  and,  consequently,  his  title  will  not  be 
impeached  by  any  commission  issued  after  five 
years  from  the  act  of  bankruptcy  immediately 
preceding  the  isale  (A). 

By  a  fiction  in  law,  all  judgments  were  sup- 
posed to  be  judgments  of  the  first  day  of  the 
terpi  in  which  they  were  obtained ;  and,  there- 
fore, a  purchaser  might  have  his  estate  incum- 
bered by  a  judgment  acknowledged  subsequently 
to  his  purchase. 

To  obviate  this  iiqustice  it  was  enacted  (/),  that 

(g)  Radford  v.  Bloodworth,  worth,  1  Lev,  13 ;  1  ICcb.  1 1 . 
1  Lev,  13.    ^  (i)  gpencer  v.   Venacre, 

(A)  Spencer  v.  Venacre,  1  1  Keb.  722 ;   and  see  Cul* 

Keb.722.  len'«B.L,24l. 

(i)  JeUif  V.  Horn,  1  Keb.        (/)  29  Car.  II.  c.  3,  s.  14> 

12,  cited 5  Radford?.  Blood-  15. 

any 
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any  juidge,  or  officer  of  any  of  his  Majesty's  courtd- 
of  .We$tminster9;that  should  sign  any  judgments, 
should  at  the  signing  of  the  same  set  down  the 
.day  of  the  month  and  year  of  his  so  doing, 
upon  the  paper  book,  docket  or  record,  which  he 
should  sign ;  which  day  of  the  month,  and  year, 
should  aiso  be  entered  on  the  ma(rgin  of  the  roll 
of  the  tecord  wh^e  the  said  judgment  should  be 
entered,  and  such  judgments,  as  against  purchas- 
ers bona  j?rfe  for  valuable  consideration  of  lands, 
tenements,  or  hereditaiments,  to  tte  charged  there-^ 
by,  should  in  consideration  of  law  be  judgments 
cmly  from  such  time  as  they  should  be  so  signed, 
and  should  not  relate  to  the  first  day  of  the  term 
whereof  they  were  entered,  or  the  day  of  the 
return  of  the  original,  or  filing  the  bail 

But  though  this  settled  all  di&rences  respect- 
ing the  fiction  of  law,  whereby  judgments  were 
supp9sed  to  be  all  of  the  first  day  of  the  term,  by 
compelling  the  party  to  set  down  the  particular 
period  when  the  judgment  was  signed,  and  de- 
claring that,  as^  against  purchasers  bonajide  for  a  va- 
luable cpQ$ideration,  the  lands,  tenements,^d  here- 
ditaments, to  be  charged  thereby, should  be  charged 
only  from  such  time  as  the  judgment  was  signed  j 
yet  ina^smuch  as  it  did  hot  opmpel  the  plaintiff  to 

carry 
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xarry  in  the  judgment  roll,  purchasers  and  others 
were  rendered  almost  incapable  of  discovering  what 
judgments  were  recorered  (m). 

And  therrfore  by  another  statute  («)  it  was 
enacted,  that  all  judgm^ts  should  be  doggetted 
and  entered  in  the  manner  therein  mentioned ; 
and  that  no  judgments  should  affect  lands  or  tene- 
ments as  to  iowa^rfe  purchasers  ibr  valuable  con^ 
sideration^jLHiless  doggetted  and  entered  according 
to  the  act 

Although  a  judgment  is  not  duly  doggetted, 
and  therefore  void  agsdnst  a  purchaser,  yet  i£  the 
purchasa:  has  notice  of  it,  and  an  allowance  is 
made  for  it  out  of  the  purchase-money,  ecpaity 
will  compel  him  to  pay  it  (o). 

The  general  rule  of  equity,  would  warrant  an 
assertion,  that  the  case  would  be  the  same  although 
W5  dilowance  were  made^  The  case  of  Forshail 
V.  Coles  (/>),  however,  at  first  sight  appears  to  coiv* 
vey  a  different  opinion;  but  on  examination  it 
will  be  seen,  that  the  case  turned  upon  an  agree- 

(m)  Robinson  v.  Harring-  (o)  Thomas  ▼.  RcdwcU,  J 
^n,  I  Pow.  Mortg  415,  Vin.   Abr.  53,  pi.  5  5  2  Eq, . 

(«)  4  and  5  W.  and  M,  c.    Ca.  Abr.  6S4,  pi  7- 
20,  made  perpetual  by  J  and  8        (/>)  7.  Vin.  Abr.  64,  pU  6  y 
W.  Ul.  c.  36, 1.  3.  .  a  Eq.  Ca.  Abr.  ^fle,  pi.  8. 

'   ment 
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nnsnt  between  the  jdaintiff  and  deSsndaat;  and  that 
it  does  not  impugn  the  general  doctrine. 

Formerly  if  goods  had  beai  sold  during  long 
vacation ;  ^^eri  facias  tested  the  preceding  term 
would  have  overreached  the  sale  although  issued 
subsequendy  to  it  (5). 

To  remedy  this  inconvenience  it  was  enacted  (r) 
that  no  writ  of^fierijacias^  or  other  writ  ol  eatecu- 
tioiv  should  bind  the  property  of  goods  against 
^om  such  writ  of  execution  was  sued  forth,  bi$ 
from  the  time  that  such  writ  should  be  delivered 
to  the  sheriff,  under-sheriff,  or  coroners,  to  be 
executed ;  and  for  the  better  manifestadon  of  the 
said  time,  the  sheriff,  under-sheriff,  and  coroners, 
their  deputies  and  agents,  should  upon  the  receipt 
of  any  such  writ,  without  fee  for  doing  the  same, 
indorse  upon  the  back  thereof  the  day  of  the 
month  or  year  whereon  he  or  they  received  the 
same. 

It  has  been  said  (^),  that  the  whole  intendon  of 
this  provision,  was  to  secure  purchasers,  under  a 
second  execution,  against  any  former  writ  which 

(q)  Houghtone  v.  Roshlev,  (s)  Per  AshiurBt  J,  m  €am 
Skin.  217  f  snd  lee  Comb.  Hutchinson  v.  Johnson^  1 
145  >  2  Vontr.  218.  Term  Rep.  751.    ' 

(r)  39  Our,  II.  cap.  3.  s.  itf . . 

might 
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ixiight  have- been  delivered  ta  the  ^eriffl  But  at 
purchaser  under  a  second  execution  was  alw^f^ 
protected  against  any  prior  writ  of  which  he  had 
no  notice,  by  the  rule  of  law,  independently  of  the 
statute  of  frauds  \t) ;  and  the  reason  ^ready  given 
appears  to  be  the  correct  one. 

It  has  been  doubted  whether  th^  wotxi  "  gpotl^," 
in  the  actjE;dEerred  tq^  extends  to  leaseholds ;  and 
it  appears  by  twtf  opinions  f 24)    published  \vl 

(/)  See  Smallcon^  v«  Buckingham^  I'Loxd  Ea3in.2^1; 
Cardi.  419. 

Rigge's 


{"3^)  Afr.  Seije^nt  Hii-l's  Opimon : 
'^  I  incliae  to  think  that  the  judgment  is  a  liisn  upon*  the . 
i^tate.   It  would  certainly  be  so  If  Mr.  K'a  house  was  a  frdft- 
ho]d  :  but  X  soppoee  it  is  only  a  leasehold  for  years,  and  if  sa 

1  think  it  is  a  doubtful  point  whether  thie  judgment  is  a  lien 
upon  it^  but  X  incline  to  think  it  is.  Before  the  statute  of 
West.  2. 13th  Edw.  I.  1  ch.  18.  no  subject  could  on  a  judg- 
ment have  execution  of  the  Innds  of  the  defendant  agaCnsf 
whom  the  judgment  was  obtained,  except  in  some  special 
caiies  (2  lUst.  394)  \  but  by  that  statute,  the  plaintiff  may 
ritct  to  have  a  writ  of  execution  of  a  mpiety  of  the  defendant^sr 
lands  \  and  though  the  statute  mentions  lands  generally,  yet' 
it  extends  to  land  in  which  the  cbfendant  has  a  term  for  years^ 

2  Inst.  396,'L  i .  2.    And  it  is  zX  the  option  of  the  plaintiff 
cither  to  havo  the  tetm  sold,  or  to  have  it  ext^ded,  d  Co. 

171. 
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Sigge^s  observations  on  registry,  that  Mr.  Ser- 
jeant Hill  thought  it  did  not  include  leaseholds, 

but 


171.  The  form  of  the  writ  of  execution  founded  on  this 
statute^  is  a  command  to  thesheriff^  'to  cause  to  be  delivered 
to  the  pkintif^  at  a  reasonable  price  or  ext^nt>  a  moiety  of 
the  defendant's  lands  and  tenements  in  his  bailiwick>  whereof" 
the  defendant  on  such  a  day  (being  the  day  on  which  the 
judgment  was  given)  was  seised  5  to  hold  the  said  moiety  to 
the  said  plaintiff,  &c/  The  word  seised  in  the  writ  is  not 
properly  applicable  to  a  leasehold  for  years,  but  still  the  au*^ 
thorities  are  that  a  lease  for  years  may  be  extended  on*  an 
elegit ;  and  those  authorities  have  never  been  contradicted : 
consequently  this  estate  of  Mr.  K's,  though  he  has  only  a 
leasehold,  may  be  extended,  pursuant  to  the  command  of  the 
writ  of  el<^t>  if  any  should  issue  on  the  judgment,  not- 
withstanding he  should  alien  it  before  the  writ  issued  f  be- 
cause the  command  of  the  writ  is  to  extend  a  mtoiety  .of  all 
the  Jjands  he  had  on  the  day.  the  judgment  was  given ;  and 
this  form  has  continued  since  the  statute  of  frauds,  29  Car. 
11.  c.  3.  Yet  the  doubt.  I  have  arises  on  the  l6th  section  of 
that  act,  by  which  it  is  enacted,  .*  thnt  np  writ  of  execution 
shall  bind  the  property  of  goo4^  against  whom  such  writ  of 
execution  b  sued  forth;  bii^lf  from  the  time  such  writ  is  deli- 
vered to  the  sheriff,  unj^r-sheriff,  or  ccwoners  to  be  exe- 
cuted.* A  term  for  y€ars  is  a  chattel  real,  and  somelimea 
coihprebended  Under  tl^e  word  goods  :  ^nd  3*  it  be  so  in  that 
statute,  then  a  h<majide  sale  before  the  writ  of  execution  is 
delivered  to  the  sheriff  would  be  good  againstithe  execution  ; 
and  so  waf  the  opinion  pf  the  LqrdJSLeeper  in  the  case  of  aa 

extent 


but  that '  they  might  be  esttended  on  a  "wnt  of 
tlegh{n);  eUid  consequesitly   wef-fe  bound  firoal 

(iiJAnd  saec  Mt.  Serjeant  Williams*g  n.  to  2  Saund. 


textent  upon  a  statute  l  Vern.  294,  and  of  the  court  in  2 
Vern.  SgOj  and  Chan,  Pr?."  125  j  in  the  case  of  an  ex- 
tent at  die'  suit  of  tbtJ  ero\Vh>  wfeteli  in  thbs^t  cas^s  reachfti 
Anther  than  the  «ufejttct*i  execufion.  But  these  are  net  ih4 
S^ute  with  an  elegit  dn  ih6  ^tatutb  West  2,  and  therefi^re 
IK)t  in  point  >  for  in  the  case  of  £to  ^ecution  "by Jieri  facias,  ot 
any  other  execution  only  against  goods,  they,  before  the  sta- 
tute of  frauds,  related  to  the  award  of  execution,  2  Rol.  Abr» 
157  5  arid  since  tlie  st^tiitd  in  the  stibject'4  casfe,  only  tb  thd 
tjme  thff  writ  is  dellyrir^dto  the  shferitfet)  be^eculed  i  b\ife 
^e  elegit  relates  tc  tbe  }Udgnfi^]^>  Ob  appears  by  mauy  autfio^ 
tiiWy  and  the  form  of  the  writ,  and  therefore  I  rncline  td 
lihink  that  the  statute  has  not  altered  tlie  law  witi)  respect  tq 
an  elegit,  founded  on  the  statute  West.  2  >  but  that  the 
.same  still  relates  to  the  judgment,  if  doggetted  as  requif^dby 
itatutes later  than  any  of  the  labovc. 

"  G.  HILL. 
''  Line.  Inn,  July  2?,  I790;* 

Mr  Butler's  Ofptoion  : 
"ISy  the  29tli  Car.  If.  c  3.  s.  1$,  if  is  enacted^  '  that  h^f 
viriithfjierifdcias,  or  oihet  writ  of  exetUtibn,  shall  bind  thef 
property  of  the  goods  of  the  person  agaii^st  vt  liom  such  Writ- 
of  execntion  shall  be  sued,  but  from  the  time  such  exe- 
chtion  shall  be  delivered-  to  the  sheriff  to  be  executed.* 
1  •  2  a  la 
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the  time  th§  judgment  was  duly  entered  and  dogget- 
ted;  and  that,  on  the  other  hand,  Mr.  Butler  thought 
the  vrotd  ^  goods**  did  comprise  leaseholds,  which 
therefore  were  not  bound  until  defivery  to  the 
sheriflFof  the  writ  of  execution. 

The  position  that  a  leasehold  for  years  riiay  be 
extended  on  an  elegit j  seems  fallacious.  It  is  cer- 
tainly so  stated  by  Coke,  in  Sir  Gerard  Fleetwood's 
case  (x\  but  on  examination  it  will  be  found,  that 
the  authorities  (y)  cited  by  him  do  not  warrant  his 
assertion.  The  words  of  the  act,  upon  which  the 
writ  of  elegit  is  founded,  are,  "  qicod  vitecom.  libe^ 
ret  et  (the  creditor)  omnia  cattalla  dehttoris  (eos- 
ceptis  bobus  et  afris  carucie}  et  medietatem  terra 
siup^  quosque  debitumjuerit  levatum  per  rationa^ 
bilepretium  et  extentumJ^  Now  it  is  admitted  by 
,Coke  himself  (z)  thztpretium  refers  to  goods  and 

(j?)  8  Co  171.  (y)  31  Ass.  p.  6;  38  Ass.  p.  4. 

{z}2lmi.S9Jf. 


In  the  present  case,  therefore,  if  the  writ  of  execution  wa» 
not  delivered  to  the  sheriiF  before  the  assignment  to  J.  K. 
the  property  was  not  subject  to  U.  Whether  the  writ  was^  or 
was  not  delivered  to  the  sheriff,  may  be  known  by  searching 
at  the  sheriff *8  office. 

/^  CHARLES  BUTLER. 
''Line.  lun,  12th April,  179I." 

chattels,  . 
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tjhattels,  and  exientufft  to  lands  ;  and  this  appear^ 
from  tl^e  form  of  the  writ ;  which  only  speaks  of 
the  lands  and  tenements  (a)  of  which  the  debtor 
'vfd&  seised.    Indeed  the  case  of  Sir  Gerard  Fleet** 
troddis  itsplf  subvarsive  of  Sir  Edward  Coke's 
assertion^  as  it  settled  that  a  sale  of  chattels  was. 
'  good  after  judgment,  although  not  after  execution 
awafded(i6);  when  it  is  evident,  that  if  a  term 
could  be  extendedi^  the  comm^d  to  the  sheriff 
would  overr^ich  the  sale  in  the  same  manner  as  it 
'do^s  in  the  case  of  a  freehold  estate* 
.  With  respect  to  judgments,  the  statute  of  frauds 
hath  two  btahches:    the  one  i^lating  to  judg-^ 
ments  agiainst  red  estate  |  the  other,  relating  to  ex- 
ecutions on  judgments  against  gdods  or  personal 
estate*     The  act  being  a  remedial  one,  the  mode 
of  discovering  whether  leaseholds  are  bound  by 
the  last  provision^  seems  to  be,  firsts  an  enquiry 
whether  pufchasens  t)f  leaseholds  were  within  the 
mischief  the  legislature  intended  to  gufeird  against  j> 
and  if  they  were>  then  an  enquiry  whether  the 
word  *^  goods"  is  sufficiently  comprehensive  to 
effecttuate  the  intention  of  the  act. 

(a). Seel   Bra  266b.pl.  Ro.  AW.   \5U    Wilson  v, 

13.  Wormal,Codb.  l6l,pl.2263 

{I)  And  sed  i  Fitz.  Abr.  Shirley  v.  Wattsi,  3  Atli;.  20Q. 
tit.    Execution,  pL  lOSj''2  ,  ' 

*-       -^'  '    2  A  2    .  iTirsti 
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First  then,  the  act  was  passed  for  the  quiet  an4 
in  favour  of  purchasers,  and  admitting  (as  I  think 
we  must)  that  leaseholds  could  not  be  extended 
on  an  elegit,  hut  were  only  bound  from  the  award 
of  execution,  it  is  evident  that  the  first  provision 
in  the  act  could  not  apply  to  leaseholds ;  which 
Were  therefore  clearly  within  the  mischieT  int^id-r^ 
ed  to  be  guarded  against  by  the  second  provision, 
as  a  sale  of -them  was  liable  to  be  overturned  by  a 
writ  awarded  in  vacation,  and  tested  the  precedpg 
term ;  and  if  we  do  not  hold  ieasdiolds  to  be 
within  the  operation  of  this  branch  of  the  act,  the 
consequence  is,  that  purchasers  of  them  are  sdHI 
obnoxious  to  the  danger  the  statute  intended  to 
prevent. 

Assuming  that  leaseholds  are  within  the  mean^ 
ing,  it  remains  to  inquire,  whether  they  are  within 
the  words  of  the  act.  This  depends  upon  the 
•constructipn  which  the  word  **  goods,'*  as  used  in. 
the  act,  ought  to  receive. 

Biejis  /:owa,  Sir  Edward  Coke  says  (c),  includes: 
all  chattels  as  well  real  as  personal.  Chattels^^e 
adds,  is  a  French  word,  and  signifies  goods,  which 
by  a  word  of  art  we  call  catalla.  And  this,  as 
Sir  William.  Blackstone  observes  (c^,  is  true,  if  un- 

(c)  Co  Litt.  1 U  b.  {d)2  €omm.  385. 

derstood 
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derstood  of  the  Nonnan  dialect,  for  in  the  Grand 
Caustumier  (e)  we  find  the  word  chattels  used  and 
Bet  in  oppoation  to  a  fief  or  feud,  so  that  not 
only  goods,  but  whatever  was  riot  a  feud,  were 
accounted  chattels ;  and  the  learned  commentator 
is  of  opinion,  that  our  law  adopts  it  in  the  same 
*I^ge,  extended,  negative  sense. 

This  opinion  appears  to  be  correct,  if  confined  to 
the  word  chattels  \  but  it  must' not  be  extended  to 
the  word  goodsy  which,  in  our  law,  certainly  has 
a  more  confined  operations 

By  the  civil  law,  however,  bona  includes  all 
chattels,  as  well  personal  as  real ;  arid  therefore  a 
general  bequest  of  all  one's  goods  will  pass  a  leasii^ 
hold  (/),  because  the  civil  law  guides  the  construc- 
tion of  bequests  of  personalty ;  but  it  seems  very 
clear,  that  in  an  assignment,  which  must  be  con- 
strued according  to  the  rules  of  the  common  law, 
^  le^ehold  will  not  pass  under  the  word  goods  (25), 

.  ■     '  ■     It 

(e)C.87.      (/)  PortoiaH  v.  Wmis^^Oro.  Eliz.  a6<5. 


^    (25)  This  was  deckled  in  4  Ed.  V{,  bHt  in  Portman  v. 
Willis,  uhi  sup,  Gawd)r  was  of  opinion,  agabist  Pophamand 
plencb^  that  a  grant  of  omtm  bona  moHlia  et  immohUiQ,  would 
2^3  pagjL 
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It  IS  evident,  therefore,  that  in  some  cases  that 
word  will  include  leaseholds,  while  in  others  it 
will  not ;  and  the  true  rule  to  discover  what  sense 
was  affixed  to  it  in  the  statute  of  iirauds,  seems  to 
be,  an  investigation  of  the  meaning  usually  attached 
to  the  word  in  aqts  of  parhament  passed  before 
that  statute, 

By  the  statute  of  West.  2,  (g-),  it  is  enacted,, 
that  where  upon  the  death  of  any  person  intestate 
and  indebted,  the  goods  (hona)  shall  come  to  the 
ordinary,  he  shall  be  bound  to  pay  the  debts  as  for 
as  the  goods  (bona)  will  extend,  in  the  like  man-i 
ner  as  executors  would  have  been  if  he  had  left  a 
will.  And  in  the  31  Ed.  III.  ell,  for  the  comr 
mitment  of  administration,'  the  word  goods  (liens} 
only  is  used. 

ig)  13  Ed.  1.  c.  18. 


pass  leases  for  years  j  and  so  he  said  would  a  grant  of  otnnjd 
bona  in  general  3  for  3g  H.  VI.  35,  was^  that  a  man  had 
rent  for  years,  and  granted  omnia  bona  sua  3  and  it  was  held 
ibat  this  rent  passed ;  and  he  vouched  4  Hen.  IV.  as  anothei* 
authority,  because  an  executor  shall  have  an  ejecHone  JirmcR 
by  the  equity  of  the  statute  of  4  Ed.  III.  de  bonis  asportatis. 

On  examination  it  appears,  that  the  authorities  cited  by 
Gawdy  did  not  apply.  The  grant  was  of  omnia  bona  et 
catalla,  tarn  vioft  (juam  mortua;  and  in  the  statute  of  4  Ed. 
III.  the  words  biens  et  chateuo^  are  used. 
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In  both  these  staitutes,  therefore,  the  word  gooth 
was  considered  as  denoting  personalty  in  general. 
It  ihay  indeed  be  objected,  that  terms  for  years  were 
not  then  much  in  use;  but  allowing  this,  later 
acts  place  the  point  still  more  out  of  dou|?t. 

Thus  the  21  Hto.  VIII.  c.  5, -after  directing 
how  adrainisbation  shall  be  grsaited  in  certain  cases 
of  the  "goods"  of  intestates,  contains  a  direction, 
that  Surety  shall  be  taken  of  the  adtninistrators  for 
the  administration  of  the  "  goods,  cliattels,  and 
debts/*  which  they  diould  be  authorised  to  mi- 
nister (A).         .    -  ^      ;     ^ 

In  this  statute  the  word  "goods"  was  used  as 
gyttonimous  to  ^*  goods,  chattels,  and  ddDts :" 
and  the  point  seems  placed  beyond  controversy  by 
the  same  sense  being  attached  to  that  word  in  a 
statute  passed  but  a  few  years  previously  to  that 
upon  which  the  present  question  arises* 

Tile  statute  to  which  I  allude,  is  the  g2  and  28 
"Car-  n,  c.  10,  which,  after  giving  power  to  com-  - 
mit  administration  of  the  ♦^ goods**  of  intestates, 
ditects  bonds  to  be  taken,  with  a  condition  for 
^amongst  qthc^  things)  piafcing  an  inventory  of 
the  "goods,  chattels,  and  credits"  of  the  deceased; 
which  words  are  used  throughout  the  condition, 

(h)  And  tee  43  £liz.  c.  a. 

2  A  4  In 
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£r^^tV  W^  ^e^tate/'  have  ofte  ^ncl  the  sgpr 
p^^^ng  afts^ched  iq  thiCRi  thro^gliQut  the  etft^ 
tute  (i), 

As  this  point  IS  of  very  gre^t  jbi^pipptMi^in  .p^^ 
tice,  and  ttie  opyii(>n  of  $o  gx^  W  ^t^horitf  aS; 
^rje^t  Hijl^  wouW  perpetugliy  l«ftd  to  dfe|»H« 
m  this  »ih^t,  it  16  hoped  this^  ijiln«^  (?»d  J  fe^ 

fcediGus)  investig^tiw  Mfijl  set  fep  ^Bicc^^klS^ 

JheifiasRfid  r^w,  :  ; .  .  I 

It  remain^  to  r^n^i^  th^  iiOfd|l%rd^^ke  seeB}^ 
to  have  considered  leaseholds  as  Within  the  9per%< 
t^on  of  the  1 6th  section  of  th?  ^tgtute  of  frauds, 
and  consequently.^  qot  l^^ud  upiil  the  ^^Y^i^ 
pf  the  writ  of  qa^e^irtip©  to  tii§  sher^ft  .  :.    t 

For  in  Surdon  v,  Kei^edy  (k)^  hjp  Lc^rd^p 
said?  where  an  execution  by  i^legit^oxjSeri  facias^  ^ 
lodged  in  a  sheriiF's  hands,  it  bin4s  gpo^s.  irom 
that  timei  except  in  th^  caisie  ,«f  the  ?rowi^  (znrf  (k 
.  leasehold  estate  i^  also  qffectedjrom  that  time*; 
and  if  thj^  ^btcur,  sub^uent  to  ihis,^  makes^  an 
assignment  of  the  le^tsehpld  e$tate,  the  judgement; 
cr^tor  need  not  hring  a  suit  ift  ej[ectm«at,  to, 

(i)  And  see  29  Car.  II.  c,  Jeai^s  y.  Wil^nft,  1  "VHt 
3.S.25.  195, 

(*)  3  Atk.  73gi  andfifc   .    . 

•  ~  come 


coiD^^  the  leasehold  est^te^  by  ^ettji^g  ^d^  tbf 
^signiiieHty  but  m^y  procejed  at  law-  ta  sell  th^ 
i/srm^  and  the  vend^,  who  is  genentlly  a^  fne»4 
pf  the  plaiAtiif^  will  be  entitled  at  law  to  the  po(r 
Siessio;),  notwithstanding  such  assignments 

By  ceveral  acts  of  parliament,  all  deed^  ^a4 
wills  fc-oBcemng  estates  within  the  north  (l)^^  .eaist 
^4|?4,or  west  (tz)  ridings  of  the  county  of  yorjtj 
pr  "wi^n  t)ie  town  s^nd  counjty  of  Kingston  upoo 
Hull  (o)  i  or  within  the  county  of  Middlesex  (J>), 
ftr?  directed' to  beregistered,    ;    , 

4nd  ix  is  (^nacted^  tiiat  all  such  deeds  s|>all  bf 
gdjudge^  fF^)^4v^l^t  ai|d  void  against  any  ^ubse*- 
ijiiefft  p\w(^2^r,'  or  njortgjtgee  for  vaiyabte  cojk-  , 
^d^r^tion  {  unl^  i^  naemorial  thereof  be  registere4 
in  the  manner  thereby  prescribed,  before  the  rcr 
gistering  of  the  memorial  of  thi^  deed  under  which 
^uch  subsec^u^t  purchaser^  pr  mortgagee,  shall 

And  that  all  devises  hy  will  ^all  be  adjudged 
iraudHlent  and  void  against  subsequent  purchasers, 
or  mortgagees ;  unless  a  memorial  of  such  will  be 
registered  within  the  sf»ace  of  si:«:  months  after  the 
death  of  the  devisor,   or  testatrix,  dying  withu) 

(Z)  8  Geo.  II.  c.  e.  (o)  6  Ann,  c.  35/ 

(m)  6  Ann,  c.  35.  (p)  ?  Ann,  c.  20* 

in)  %  and  3  AhB>  c.  4* 

^  Great 
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Great  Brit^ ;  or  within  the  space  of  three  years; 
after  his  or  her  death,  dying  upon  the  sea,  or  in 
parts  beyond  the  seas :  or  if  the  devisee  shall  be 
ifisabled  to  exhibit  a  memorial  within  that  time  by- 
the  suppression  of  the  w^U,  then,  unless  a  memo- 
rial be  entered  of  such  impediment  within  two 
years  ^er  the  death  of^  such  devisor,  or  testatrbe, 
who  shall  die  within  Great  Britain,- i)rwklun  four 
years  after  the  decease  of  such  person  who  shiall 
dieupdh  the  sea,  or  beyond  the  feeaS;  andame^ 
motial  of  such  wiU  be  also  registered  within  six 
'months  after  the  rerhoval  of  such  impediment. 
- '  'But  it' is  aiacted',  that  in  case  of  the  concealment 
or  suppression  of  any  will,  or  devise,  any  purcha* 
fcer  shill  not  be  di^urbed  or  defeated  in  his  pur^ 
rhase,  unless  the  willbe  actually  registered  withiii 
five  ye^rs  after  the  death  of  the  de\'isor< 
'-  The  acts^do  not  ext«id  to  copyhold  estates,  or 
to  leases  at  rack  rents,  or  not  exceeding  21  years, 
where  the  actual  possession  and  occupation  go 
along  with  the  lease^  And  the  act  for  th^  county 
of  Middlesex,  does  tiot  extend  to  any  of  the  cham- 
bers  in  Serjeant *s  inn,  the  Inns  of  Court,  or  Chan^ 
cer3^•'  * 

And  it  is  by  the.  same  acts  further  provided^  that 
no  judgraent,  stati^te,  or  recogni^^ance  (otlxer  than 
^uch  as  shall  be  entered  into  in  the.  name  aixd  upon 

th^e 
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the  proper  account  of  the  Kin^,  his  heirs  and  sue* 
cessors)  shall  bind^ny  such  estates  as  aforesaid,  but 
only  from  the  time  that  a  memorial  thereof  shall 
be  duly  entered. 

It  Eas  been  contended,  that  as  upon  the  execu- 
tion of  a  power,  the  interest  limited  by  it  arises  un- 
der the  deed  creating  the  power,  a  deed  of  appoint- 
mient  need  not  be  registered  J  but  this  qonstructioit 
was  overruled  (^), 

It  was  the  intention  of  the  legislature,  Aat  the 
register  should  contain  such  information  as  might 
enable  purchasers  to  ascertain  whether  estates  were 
or  were  not  subject  to  incumbnmtes  j  for  which 
purpose  it  is  necessary  that  the  register  should, 
contain  ^  regular  chain  of  title :  and  it  hath  ther^ 
fore  been  decided,  that  the  non-registry  of  a  lease 
was  pot  cured  by  registering  an  assignment  in 
which  the  lease  was  recited  (r). 

Three  questions  on  the  registry  acts  respecting 
notice  have  arisen,  and  been  decided,  namely, 

First,  Whether  a  person  having  the  legd  estate 
as  a  mortgagee,  and  advancing  mpre  money  with- 
out notice  of  a  second  mortgage  duly  registered, 
ghall  bold  against  the  second  mortgagee,  till  he  is 

(q)  Scrafton  v.  Quincey,  2  (r)  Honeycomb  Vg  Wal* 
Vp^.  41?j  droi),  2  Sir.  1064. 

latisiied 
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sadsHed  all  the  money  he  has  advanced  ?  And  it 
hath  been  adjudged  that  he  shall  (^)» 
'  Tlus  dedeion  was  niade  upon  this  ground :  thai: 
though  the  statute  avoids  deeds  not  registered,  as 
agsOBSt  purchasers^  yet  it  gives  no  greater  efficacy 
to  deed3  that  are  registered  than  they  had  before^ 
and.  the  constant  rule  of  equity  is^  that  if  a  first 
jmcirjtgagee  lends  a  further  sum  of  *n[K>fiey  widuwjt 
notice  of  the  second  mortgage,  his  wtiiole  moMy 
lib^U  b^  paid  in  the  first  place* 

Indeed  this  ru^Ptight  to  be.  moreinflexibie  in  a 
regist€;r,  than  in  any  other  ^unty  }^  becau^  by 
the  ^tabKshment^  pf  the  register,  the  second  m€>f^ 
gag^  hp^h  the  \^t  possible  meaQ$  of  discoverifig 
whether  the  estate  is  i|Kumbered^  •  and  whotb<^ 
incMmborancer  is^  ^-if  he  ha^  not, searched  thf^ 
register.  Or,  having  searched  thfs  register,  ha« 
neglected,  in  compliance  v^ith  the  general  rule  <rf 
equity,  to  give  the  prior  incumbtancer  notice  of 
the  secc^ad  mortgage,  he  is  not  a.  proper  object 
.for  the  extraordinary  protection  of  b,  qourt  of 
.^uity :  for  even  the  rule  of  law  is,  vigilantibus^ 
Kk/m  xlormientibus  servat  ler. 

This  principle  extends  to  a  mortgagor  paying 

(s)  BedSard  v.  Backhouse,  Wrightson  v.  Hudson,  2  Eq*. 
2  Eq.  Ca.  Abr.  6l5,  pi.  12 j     Ca.  Abr.  609,  pi.  7. 

off 
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off  mortgage  money  to  a  mortgagee,  withou*  itotke 
of  h^  having  transferred  the  mortgage ;  wMch  h 
9.  valid  payment,  although  the  transfer  ol  the 
mortgage  is  duly  registered  (/). 

And  it  is  conceived .  th^  rule  woaM  ajiply  to  a  * 
mortgagee  leading  a  further  sum  of  money  to  the 
.mortgagor:,  without  notice  of  the  sale  erf  the  equity 
of  redemption :  and  therefore  a  purchaser  of  ^Oi 
equity  of  redemption  of  an  estate,  should,  imme«> ' 
diately  after  die  sale,  give  notice  of  it  to  the  mott*  - 
gageej  although  the  estate  be  situate  in  a  raster 
county,  and  his  conveyance  be  duly  regisf^^eA- 

The  second  question  is,  whether  a  person  pur- 
chasing without  notice,  and  obtaining  the  leg^dL 
estate,  shall  be  prejudiced  by,  a  prior  equitable 
1  Acumbrance^  which  was  duly  registered  previously 
to  his  purchase  ?  And  it  was  decided  by  Lord 
Gamden,  in  the. case  of  Morecock  v.  Dickens  (w), 
that  he  shall  not. 

This  decision  seems  hardly  reconcilable  with 
the  general  principles  of  equity.  It  is  manifest 
that  a  purchaser  must  search"  the  register  if  he  in- 
tend to  be  safe ;  and  it  would  not,  perhaps,  be  too 
violent  a  presumption  that  every  purchaser  does 

(0  Williams  V.  Sorrdl,  4        (a)  Ambl.  G73,. 
Vcs.  Jun.  38g. 

search    - 
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seauth  the  register^  especially  when  we  adveft  t6 
the  very  jslight  circumstances  A^hich  are  deemed 
canstructive  npticc  to  a  purchaser  (x).  The  con- 
trary doctrine  evidently  leads  to  perjury^  which 
the  statute  lai^nded  to  prevent  *(y)«r-tf  upon 
searching  the  register,  a  purchaser  should  mee( 
with  equitable  incumbrances  only,  he  inight,  upon 
the  authority  of  Lord  Camden's  decision^  puft» 
chase  the  estate,  and  then  deny  notice ;  and  there 
are  very  few  cases  in  which  it  could  be  proved  that 
he  actually  did  search  the  register*  • 

But  the  case  of  Mbrecock  v.  Dickens^  would 
not,  perhaps,  be  deemed  an  authority*  Lord 
Camden  seemed  to  make  his  decree  (in  opposidoii 
to  his  own  opinion)  because  much  property  had 
been  settled,  and  conveyances  had  proceeded,  on 
the  ground  oJF  the  determination  in  Bedford  v« 
Backhouse  (z)*  A  thousand  neglects,  he  said^ 
had,  been  occasioned  by  that  determination,  and 
therefore  he  could  not  take  upon  himself  to  alter 
it.  He  added,  that  if  it  was  a  new  case,  he  should 
have  had  his  doubts ;  but  the  point  was  closed  by 
that  determination,  which  had  been  acquiesced  ia 
ever  since. 

{x)  See  'post.  ch.  1 6.  Atk.  275.  ^ 

(y)  See  liine  v.  Dodd,  2         \z)  Supra, 

Now 


Now  Lord  Camden's  decisibn  caa  oialy  be  con- 
sidered an  authority,  so  far  as  it  is  authorised  by 
the  case  upon  which  he  professed  to  ground  hisi 
ppinio|i :  aad  it  seems  clear, :  that  the  case  of  Bed- 
ford V.  Backhouse,  was  not  an  authority  in  point  j 
and  that  the  case  before  his  Lordship,  was,  in  every 
respect,  a  ijew  question. 

In  the  ca?e  c^  Bedford  v.  Backhouse,  by  the 
known  and  settled  rule  of  equity,  the  first  mort- 
gagee was  entitled  to  hold  against  the  sqcohd  mort- 
gagee, unless  he  had  notice ;  and  as  the  second 
mortgagee  had  it  in  his  power  to  give  such  notice,- 
and  neglected  doing  so,  the  decision  seems  per- 
fectly proper.  But  in  the  case  before  Lord  Cam-, 
den,  the  prior  incumbrancer  had  no  means  wha^ 
evertoacquaintthe  purchaserwith  the  incumbrance, 
vhile  he  himself  had  it  in  his  power  to  ascertain 
yrhether  the  estate  was  incumbered;  and  as  the 
neglect  was  his,  the  loss  occasioned  hj  that  neg- 
lect, ought  to  have  been  borne  by  him.  And  it 
should  seem,  that  no  person,  not  being  seised  of 
the  legal  estate^  couW  ever  have  been  induced  to 
neglect  searching  the  register  oh  the  authority  of 
any  of  the- eases  on  this  subject,  much  less  on  that 
of  Bedford  y.  Backhouse,  which  could  not,  one 
should  think,  be  so  rnisconstrued,  as  to  sanction 
or  lead  to  such  a  neglect. 

The 


The  third  and  last  question  is,  whether  d  per* 
ton  buymg  an  estate  with  notice  of  a  prior  incum- 
brance not  registered^  sball  in  equity  be  bound  by 
such  incumbrance,  al{hough  !te  hath  at  few  ob* 
liained  a  priority  by  registering  his^^fAs  ?  And  it 
hath- been  holden  that  he  shall  (a). 
-  This  decision  is  perfectFy  consonant  to  the  ge* 
neral  principles  of  equity.  The  intentioA  of  the 
act  was  to  secure  subsequent  purchaser^  and  mort-» 
gagees  agains);  prior  secret  cfifiveyances-  and  frau* 
dttlent  incumbrances;  and  therefore  where  a  persdn 
has  notice  of  a  pribr  conveyance,  it  is  not  a  secret 
conveyance  by  which  he  can  be  prejudiced :  for 
he  can  be  in  no  danger  where  he  knows  of  another 
incumbrance ;  because  he  might  then  have  stop- 
ped his  hand  from  proceeding,  and  therefcm  ii 
not  a  person  whor^  the  statutes  meant  to  re-» 
lieve  (i'). 

It  will  occur  to  the  learned  reade?,  that  aldiough 
the  prior  purchaser  would,  in  a  case  of  this  nature, 

(a)  Lord  ForbeafV.  Nelson,  Hine  v»  Dod4»  2  Atk.  275  j 

2  Eq.  Ca.  Abr,  492,  pi.  ipj  Lb  Neve  v.  Le  Neve,  3  Atk.. 

3  Atk.  653,  cited  5  Chivall  v.  646;  and  JoUand  v.  Stain-, 
Nicholls,  Str.  664  ,•  BeatnifF  bridge,  3  Ves,  Jun.  478  3  and 
V  Smith,  lEq.Ca.  Abr.  357,  sceCowp.  712. 

pi.  11 ;  Blades  v.  Blades,  1  {b)  Le  Neve  v.  Lc  Nev6, 
Eq.  Ca.  Abr.  358,  pi.   12  >     S  Atk.  646.- 

■'  be/ 
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be  relieved  against  the  subsequent  sale,  yet  the 
legal  estate  wUl  be  vested  iii  the  subsequent  pur- 
chaser by  force  of  the  statute* 

From  the  foregoing  decisions^  it  is  evident^ ' 
diat  a  purchJ%r4fnay  Se  bound  by  a  deed,  although 
not  registered,  but  it  is  equally  clear,  that  it 
must  be  satisfactorily  proved^  that  the  person  who 
registers  the  subsequent  deed  must  have  knowii 
.exactly  jthe  situatiop.  of  the  persons  having  the 
^prior  deed;  and,  knowing  that^  registered,  in 
order  to  defraud  them  of  that  title  he  knew  at  the 
timje^wasin  them(c)»  Apparent  fraud,  or  clear  and 
und&uJbted  Tvotke^  woul4  be  a  proper  ground  of 
.relief  J  but  suspicion  of  notice,  though  a  strong 
suspicion,  is  not  sufficient  to  justify  the  court  in 
br^ilqng  in  upon  an  act  of  parliament  (d). 

By  the  11  and  12  W.  III.  c.  4,  Papists  were 
rendered  incapable  of  purchasing  is^ids.  .either 
in  their  own  nanies,  or  in  the  names  of  trustees ; 
and  all  estates  made  to  them  were  declared  to  be 
uttedy  void  and  of  none  effect,  to  all  intents, 
constructions,  and  purposes  whatsoever. 

To  remedy  the  inconveniences  arising  from 
this  provision,  it  wasi)yalate  statute  (e)  enacted, 

(<:)  Sec  3  Vesi  Juii.  485.      cUcd. 
{d)  Sec  2  Atk.  2^6 -y  and         {e)  3  Geo.  I.  Ct  18. 
. Jrons  V.  If idwcl,  2  Ves.  69, 

2  n  that 
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that  no  sale  for  a  full  and  valuable  considerarido, 
by  a  Papist,  of  any  lands,  or  of  any  interest  theriem 
theretofore  made,  or  thereafter  to  be  made  to  a  Pro- 
testant purchaser,  should  be  impeached  by  reason  of 
any  disability  of  the  vendor,  or  of  any  person  under 
whom  he  claimed  in  consequence  6{  the  1 1  and 
12  W,  IIL  (/) ;  unless  the  person  taking  advan- 
tage of  such  disability  should  have  recovered  be- 
fore the  sale,  or  given  notice  of  his  claim  to  the 
purchaser,  or  before  the  contract  for  sal^  ^ould 
have  entered  his  claim  at  the  quarter-sesaons,  iand 
bonajide  pursued  his  remedy.  By  this  act  it  was 
provided,  that  the  clauses  in  11  and  12  W.  VlL 
disabling  Papists  from  purchisising,  should  remain 
in  full  force. 

"  This  proviso  is  couched  in  such  general  wdrdd, 
^hat  it  created  a  doubt  in  5ome,  whether  k  did 
not  nearly  frustrate  the  whole  effect  of  the  Act. 
To  this  it  was  answered,  that  notwithstanding 
the  proviso,  the  enacting  part  of  the  statute  was 
in  foil  force  for  the  benefit  of  a  Protestant  pur- 
chaser; and  that  the  proviso  operated  only  to 
declare,  that  Papists  themselves  should  not  de- 
rive any  benefit  from  the  act,  in  any  purchases 
they  should  attempt  to  make,  under  the  foregoing 

(/)  Pide  supra,  p»  292. 

clauses. 
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clauses.  This  was  considered  the  better  opinion^ 
and  on  the  authority  of  it^  many  purchases  of  con^ 
eideraUe  consequence  w^e  made  (g^)." 

In  an  ojanion  of  Mr.  Wilbraham's  giyen  on 
this  point,  in  the  year  1 749,  in  which  he  thought 
the  Act  of  Geo.  I.  authorised  a  sale  to  a  Protestant 
purchaser^  and  was  not  in  that  respect  controlled 
by  the  proviso,  he  states,  that  as  the  opinion  of 
the  eminent  conveyancers,  from  the  time  of  passing 
the  act  in  1717,  till  about  the  year  1740,  had  been^ 
that  Popish  purchasers  might  sell ;  and  as  it  wa$ 
the  opinioaof  the  present  Chancellor,  and  several 
eminent  lawyers,  they  might  sell ;  he  was  of  the 
isame  opinion ;  though  the  Court  of  King'$  Benclpi 
seemed^  to/  be  of  a  contrary  opinion  in  a  tHa}  at 
bar,  in  the  year  1741,  between  FairchUd  and 
Newland  (A). 

Here,  la^y,  may  be  mentioned  the  4th  section 
of  the  14  Geo.  11.  c.  20,  for  which  the  profession 
are  indebted  to  the  late  Mr.  Pigot,  whereby,  after 
reciting  that  by  the  de&ult  or  neglect  of  pa'sonis 

(g)  Sec  Mr.  Sutler's  learn-  the  oaths  to  be  taken  by  Ro- 

ed  note  to  Co.  Litt.  3^1  a.  man  Catholics. 
See  also  the  Act  of  43  Geo.         (A)  2  Vol.  Cas.  and  Opin 

III.  c.  30,  for  removing  the  60  ;    and  see  several  otha 

doubt  suggested  by  Mr.  But-  opinions^  il.  S4  to  71* 
ler  in  that  note^  respecting 

2  B  2  employed 
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employed  in  suffering  common  recoveries,  it  has  hap- 
pened, and  may  happen,  that  such  recoveries  are 
not  entered  on  record,  whereby  purchasers  for  a 
valuable'  conaderation  may  be  defeated  of  their 
just  rights :  **  It  is  enacted,  that  where  any  peBsoh 
or  persons  hath,  or  haye  purchased,  or  shall  pur- 
chase for  a  valuable  consideration,  any  estate  or 
estates,  in  lands,  tenements,  or  hereditaments^ 
whereof  a  recovery  or  recoveries,  is,  are,  or  were 
necessary  to  be  suffered,  in  order  to  complete  the 
title,  such  person  and  persons,  and  all  claiming 
under  him,  her,  or  them,  having  been  in  posses- 
sion of  the  purchased  estate  or  estates,  from  the 
^time  of  such  purchase,  shall  and  may,  after  the 
end  of  20  years  from  the  time  of  such  purchase, 
produce  in  evidence  the  deed  or  deeds,  making  a 
tenant  to  the  writ  or  writs  of  entry,  or  other  writs 
for  suffering  a  common  recovery  or  recoveries,  and 
declaring  the  uses  of  a  recovery  or  recoveries^  and 
the  deed  or  deeds  so  produced  (the  execution 
thereof  being  duly  proved)  shall  in  all  courts  of 
law  and  equity  be  deemed  and  taken  as  a  good 
and  sufficient  evidence  for  such  purchaser  and  pur- 
chasers,  and  those  claiming  under  him,  her,  or 
them,  that  such  recovery  or  recoveries  was  or 
were  duly  suffered  and  .perfected,  according  to  the 
purport  of  SiAch  deed  or  deeds,  in  case  no  record 

can 


OF   EQUITABLE    RELIEF   AND   PROTEC*      373 

can  be  found  of  such  recovery  or  recoveries,  or 
the  same  shall  appear  not  to  Ije  regularly  entered 
'of  xecord :  provided  always  that  the  person  or  per- 
sons making  such  deed  or  deeds  as  aforesaid,  and 
.dfeclaring  the  uses  of  a  common  recovery  or  re- 
coveries, had  a  sufficient  estate  and  power  to  make 
a  tenant  to  such  writ  or  writs  as  aforesaid,  and  to 
suffer  such  common  recovery  or  recoveries." 

With  respect  to  the  general  operation  of  statutes 
passed  in  fevourof  purchasers,  it  may  be  laid  down 
as  a  rule^  thit  equity  will  not  permit  them  to  be 
taken  advantage  of  where  the  purchasers  have  no- 
tice of  the  incumbrance  or  deceit  which  the  sta- 
tutes were  extended  to  guard  them  against,  because 
qui  scitsedecepi  non  decipitur^  and  the  resolutions 
respecting  voluntary  settlements  must  be  consi- 
dered anomafous.  \ 
/  Thus  have  we  taken  a  cursory  view  of  the  seve- 
ral statutes  passed  for  the  relief  or  protection  of 
purchasers.  The  relief  and  protection  afforded  to 
purchasers  by  the  rules  of  equity,  form  the  next 
branch  of  our  enquiiy, 

A  court  of  equity  acts  upon  the  conscience,  and 
as  it  is  impossible  to  attach  any  demand  upon  the 
conscience  of  a  man  who  has  purchased  for  a/va-» 
luable  consideration,  bona  Jide^ayid  without  notice 
qf  afiy  claim  on  the  estate^  such  a  man  is  entitled 

2  B  3.  ^      -  to 
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to  the  pccjuliar  favour  and  protection  of  a  court  of 
equity. 

And  it  has  been  laid  down  as  a  general  rulcj 
that  a  purchaser  honafide^  and  for  a  valuable  con^ 
sideration,  without  notice  of  any  defect  in  his 
title  at  the  time  he  made  his  purchase^  may  buy^ 
or  get  in  a  statute,  mortgage,  or  any  other  incum«» 
brance  (and  that,  although  it  is  satisfied) ;  and  i/ 
he  can  defend  himself  at  law  by  any  such  incum- 
brance, his  adversary  shall  never  be  aided  in  a 
court  of  equity  for  setting  aside  such  incumbrance : 
for, equity  will  not  disarm  a  purchaser,  but  assist 
him ;  and  precedents  of  this  nature  are  very  an* 
cient  and  numerous,  viz.  where  the  court,  hath 
refused  to  give  any  assistance  against  a  purchaser, 
either  to  an  heir,  cw  tp  a  vendor,  or  to  the  father- 
less, "^  or  to  creditors,  or  even  to 'one  purchaser 
against  another  (i). 

And  the  favour  and  protection  of  a  court  of  equity 
is  extended  to  a  purchaser,  not  only  where  he  has  a 
prior  legal  estate,  but  also  where  he  has  a  better 
right  to  call  for  the  legal  estate  thsgi  any  other 
person  [K). 

(i)  Basset  v.  Nosworthy,  Vem,  156. 

Finch,  102 ;  Jerrard  v.  Saun-  (k)  See  2  Vera.  60O5  Wil- 

ders,  2  Ves.  Jun,  454;  see  loughby  v.   Willoughby,    X 

Anon.    2    Cha.    Ca.    208  j  Term  Rep.  76Z. 
Hithcojt     V.    Scdgw-ick,     2 

i"  -                      A  pur-* 
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A  purchaser  caxmot,  however,  protect  himself 
by  taking  a  conveyance  or  assignment  of  a  legal 
estate  from  a  trustee,  in  whom  it  was  vested  upon 
^press  trusts  (/)• 

Equity  will  not  relieve  against  a  bondjlde  pur,. 
chaser  without  notice,  although  the  remedy  be 
gone  by  accident  (m);  nor  will  it  compel  him  to 
discover  any  writings  which  may  weaken  his 
title  .(n)L5  or  take  any  advantage  from  hinx  by 
which  he  may  protect  himself  at  law  (o),  or  c^ 
tain  terms  of  his  antagonist  (p);  neither  will 
equity  give  any  person  an  advantage  over  (jf)  a 
purchaser,  or  any  assistance  against  him  (r);  and 
his  having  taken  a  collateral  security  for  the  title 
mil  not  make  his  case  worse  {s)y  unless  the  pur- 

(0  Saundoriv.  Dchew,  3  85  3  2  Cha,  Ca.  47,  48  5  2 

Vem.  271.  Vera.  599. 

{m)  Harvy  v,  Woodhouse,  (/>)  Walwynn    v.  Lee,    1 

Sel.  Cba.  Ca.  80  j    BeU  v.  Ves.Jun.  N.S.  24. 

Cunda\,  Anabl.  101.  {q)   Beckinal    v.  Arnold, 

(«)  Hall    r,  Atkinson,  2  i  Vem.  354. 

Vera.  463;   1  Eq.  Ca.  Abr.  (r)    See  Graham  v.  Gra- 

833,  pi.  54  J    Mijlard's  case,  ham,  1  Ves.  2€2. 

^2  Freem.  43;  Sir  John  Bur-  (s)   Lowther  v.  Carieton, 

lace  V.  Cook,  2  Freem.  24}  Forrest,  1 87.   Serf  vide  Whitci 

Jerrard  vi  Saunders,  2  Ves.  v.  Stringer,  1  Lev,  106«;  Jen- 

Jun.  454.  nings  y/  SdUeck,    1   Verh. 

-  (0)  Nels.  Cha.  Rep.  9, 34,  468. 

2  B  4  chase 
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chase  by  the  vendor  was  £raudulent:  in  which 
case  it  would  have  considerable  weight  with  a  court 
of  equity  (t). 

The  rules  on  this  subject  have  gone  so  far, 
that  a  purchaser  bona  Jide  for  valuable  consi* 
deration,  and  without  notice,  has  been  allowed  to 
take  advantage  of  a  deed  which  he  stple  out  of  a 
window  by  means  of  a  ladder  (u) ;  and  of  a  deed 
obtained  by  a  third  person  without  conadera^ ' 
tion,  and  by  fraud  {x). 

Equity  will  relieve  a  bona  Jide  purchaser  with* 
out  notice,  from  ancient  statutes,  if  there  be  no 
direct  proof  on  either  side^  and  will  decree  them 
to  be  cancelled  (y). 

And  this  rule  extends  to  mortgages,  and  all 
incumbrjances  which  have  Iain  dormant  for  a  long 
time,  and  no  demand  made  in  respect  there- 
of (z). 

The  mistake  or  ign,onuice  of  any  of  the  parties 

(0    How    V,  Wcldon,   \  (a?)  Harcouft  v<  Know^i 

Ves.  517,  %  Vera.  159,  ptcd, 

(tt)    See  a  case  cited  in  (y)  Burgh  v.  Wolf,  Toth, 

Sanders  v.  Deligne,  2  Freem.  258  j    Smith    v.    Rosewell^ 


123  ;    and  see  Fagg't  case,  '\hid.  2J7. 

cited,  1  Vera.  52,  and  re-  («)  See  Rutter  ?.  Hartley, 

ported  in   \  Cha,  Rep.  68,  Toth.  277  j  Abdj  v.  Lovfr. 

where  the  circumstance  of  d^y,  Fmch^,  250, 

theft  dees  not  appeal; 

to 
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to  a  conveyance  of  their  rights  in  the  estate,  will- 
not  turn  to  the  prejudice  of  a  bonajide  purchaser 
for  a  valuable  consideration  {a). 

If,  however,  upon  a  pui'cfaase,  any  jpCTSon  is 
reqtdred  to  join  to  obviate  an  objection  to  tli* 
title,  and  the  objection  is  stated  in  such  a  manner 
as  not  to  convey  full  information,  the  purchaser 
cannot  avail  himself  of  the  instrument  against 
the  person  executing  it  (by 

But  if  any  person  having  only  a  general  state- 
ment that  there  are  objections  to  a  title  which  his 
concurrence » will  obviate,  upon  that  communica- 
tion executes  an  Instrument  and  conveys,  there  is 
nothing  to  affect  the  conscience  of  the  purchaser, 
60  that  the  person  conveying  could  ever  get  the 
estate  back.  If  he  doe6  not  ask  the  nature  of 
the  objections,  he  determines  against  himself  as 
to  any  question  between  him  and  the  purchaser, 
if  the  deed  does  not  shew  that  the  objections 
were  withheld  from  him  (c). 

If  a  person  having  a  right  to  an  estate,  |>ermit 
or  encourage  a  purchaser  to  buy  it  of  another, 
the  purchaser   shall  hold  it  agdnst  the  person 

(a)  Maiden  v*  Menill^  2    skq),  8  Ves.  Jun.  417» 
Atk.8.  (c)  S.  C^ 

{h)  Lord  Braybroke  V.  In* 

r^  '  who 
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who  has  the  right  (rf),  although  covert  (e)^  or 
under  age  (/)»        -     . 

And  the  same  rule  prevails  even  where  the 
representation  i$  made  through  a  mistake^ .  if  the 
person  making  it  mght  have  had  aotke  of  the 
trust  (i^)  (86> 

But.Ajperaon  having  aA  incumbrance  apoa  zn 
est^e^.  is  not  bpund  to  give  nptice.of  it  to  any 
person  whom  he  knovirs  is  in  treaty  for  the  purr 
chase  of  the  estate  (A)*       . 

If  a  purchaser  take  a  d^ective  conveyance 
bom  the  vendor,  equity  wlU  compel  the  vaador 
and  his  heirs,  and  all  other  persons  claiming 
imder  him  by  act  of  law,  as  assignees  of  a  bank- 
rupt, althou^  without  notice,  and  even  persons 

(^   Hobbs  V.  Norton,  2        (/)  Watts  v.  CreswdJ^  9 

Cba.  Ca.  128;    Hanning  v.  Vin.  415  5j9Mod.3S;  4  Bro, 

Ferrers,  1  Eq.  Ca.  Abr.  356,  C.  C.  507,  n.  Clare  v.  Earl  of 

pi.   10  >    and   see  2  Freem.  Bedford,  13  Vin.  536. 
310.  (g)  Pearson  v.  Morgan,  2 

{e)  Savage  v.  Foster,  Q  Bro.  C.  C.  388.* 
Mod.  35  J   and  see  Evans  v.         (Ii)    Osbom    v.    Lea,    9 

Bicknell,  6  Vcs.  Jun.  174.  Mod.  96, 


(26)  Sed  qu,  tills  as  a  general  rule,  unless  there  hefrapd? 
See  Hayc^raft  V.  Creasy,  2  East,  Q2-j  Tapp  v.  Lee,  3  Bos. 
and  Pull.  367. 

claiming 
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claiming  as  purchasers  for  valuable  considera- 
tion, if  with  notice,  to  make  good  the  convey- 
ance (i). 

So,  a  purchaser  by  defective  conveyance  will 
be  relieved  against  persons  who  did  not  consider. 
the  land  as  their  original,  or  primary  security  j, 
although  they  may  have  obtained  an  advantage 
at  law  (A). 

And  if  a  man  sells  an  estat^  to  which  he  has 
no  titley  and  after  the  conveyance  acquires  the 
title,  he  will  be  compelled  to  re-convey  to  the 
-  purchaser. 

But  ft  seems  to  have  been  considered,  .that 
this  is  a  personal  equity,  attaching  on  the  con- 
science of  the  party,  and  not  descending  with  the 
land;  and  therefore,  that  if  the  vendor  do  not 
in  his  life-time  confirm  the  title,  and  the  estate 
descend  to  the  heir  at  law,  he  will  not  be  bound 
by  his  ancestoi's  contract  (/). 

This  .opinion,  however,  seems  open  to  much 

(i)  Earl  of  Oxford's  case,    Jun.  151 5  6  Ves.  Jun.  7 AS 


1  Cha.  Rep.  10  j  Sibson  v, 
Fletcher,  1  Cha,  Rep.  6O; 
Taylor  v.  Wheeler,  2  Vem. 
564 :  Morse  v.  Falkener,  1 
Anstr.  11  \    and  see  2  Ves. 


(k)  Burgh  V.  Francis, 
Finch,  28  >  and  see  Gilb. 
For.  Rom.  228. 

(/)  Morse  v.  Falkener,  I 
Apstr.ll. 

observation. 
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-obseiyation,  and  c^mnot,  it  is  conceived,  be  re- 
lied on. 

It  has  been  said,  that  every  person  who  takes 
an  assignment  of  a  chose  in  action,  gives^  personal 
confidence  that  there  is  no  lien  upon  it  (m).  Upon 
the  purchase  of  a  chose  in  action,  or  of  any  equit- 
able right,  it  is  die  invariable  practice  of  the  pro- 
fesaon,  to  require  notice  of  the  sale  to  be  given 
to  the  trustee^.  This  of  course  binds  his  con- 
science. And  notwithstanding  the  general  rule, 
that  with  respect  to  equitable  rights,  qui  prior  est 
tempore  potior  est  jure^  it  .seems_  probable  that 
equity  would  prefer  a  subsequent  purchaser,  who 
had  given  a  proper  notice  to  the  trustee,  to  a 
prior  purchaser,  who  had  neglected  to  do  so.  At 
least  there  is  a  case  (tz)  which  seems,  in  some 
measure,  to  authorise  this  conclusion. 

It  may  be  laid  down  as  a  general  rule,  that  a 
purchaser  of  a  chose  in  action  (o\  or  of  any 
equitable  title  (/>),  must  always  abide  by  the  case 
of  the  person  from  whom  he  buys.     And  yet,  as 

'      (m)  Per  Lord  Thurlow>  in  Co,  Litt  :^gO  b, 

easu  Davies  v.  Austen,  X  Ves.  (o)  Pavics  v,  Austen,  uU 

Jun.  247.  sup. 

(n)  Stanhope  v.  the  Earl  (p)  Whitfield  v.  Fausset, 

of  Vemcy,  Butler's  n.  (1)  to  x  Ves.  387, 

we 
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vre  have  seen  (9),  there  may  be  cases  m  which  a 
purchaser,  merely  by  sustaining  that  ch^racter^ 
vfill  be  in  a  better  situation  than  the  person  was 
of  whom  he  bought 

Where  a  purchaser,  after  the  conveyance,  or 
even  before  the  conveyance,  in  prospect  of  the 
articles 'for  sale  being  carried  into  execution,  hath 
laid  out  money  in  lasting  improvements,  there  are 
but  few  cases  in  which  he  will  not  be  allowed  for 
.  them,  in  case  the  aid  of  a  court  of  equity  is  required 
to  relieve  against  the  purchase  (r)* 

And  even  supposing  the  ceurt  to  be  unwilling 
to  make  an  allowance  for  repairs  and  improve- 
ments, yet  if  an  account  of  rents  and  profits  is 
to  be  taken,  and  the  plaintiff  will  not  accept  the 
accoimt,  according  to  the  value  of  the  estate  when 
the  purchaser  entered,  but'insists  to  have  the  ac- 
count taken  according  to  the  present  value,  the 
court  will  compel  him  to  make  an  allowance  for 
repairs  and  improvements  (,9). 

(q)  George  v.  Milbanke,  Savage  v.  Taylor,  Forr,  234 ; 

I  Ves.  Jun.  N.  S.  I.90.    Su-  Ex  par te  Hughes,  6  Yes.  Jiin. 

pra,  p.  341 .  617  ;  Ex  parte  James,  SVes. 

"  (r)  Edlinv.Battaly,  2'Lev.  Jun.  337;    and  see  9  Mod. 

152  ',  Peterson  v.  Hickman,.  412. 

I'Cha.  Rep.  5,cit^d ;  Wally  (s)  Tomlinson  v.   Smith, 

V.  Whaley,    1   Vern.    48/;'  Finch,  3/8. 

■     If, 
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ify  however,  a  man  has.  acted  fraudulently,  and 
is  conscious  of  a  defect  in  his  title,  and  vnth  that 
conviction  in  his  mind  expends  a  sum  of  money 
in  improvements,  he  is  not  entitled  to  avail  him* 
self  of  it.  If  a  different  rule  should  prevail,  it 
would  certainly,  as  Lord  Clare  remarked,  fully 
justify  a  proposition,  once  stated  at  the  bar  of  the 
Court  of  Chancery  in  Ireland,  that  it  was  a 
common  equity  to  improve  the  i^ht  owner 
out  of  the  possession  of  his  estate.  However, 
if  the  SU19S  be  large,  it  may  influence  doe 
court  in  decreeing  an  account  from  die  time  of 
filing  the  bill  only,  and  not  from  the  time  of  taking 
possession  (t). 

But  if  the  aid  of  a  court  of  equity  is  not 
required,  and  a  person  can  recover  the  estatie  at 
law,  equity,  unless  there  be  fraud,  canno^  it 
seems,  relievfe  the  purchaser  on  account  of  money 
laid  out  in  repairs  and  improvements  j  but  wM 
dismiss  a  bill  for  that  purpose  with  costs  (m). 

It  must  be  remarked,  that  where  relief  is 
granted,  it  will  only  extend  to  necessary  repaii^ 
and  lasting  improvements ;  and  hot  to  money  laid 
out  for  fancy,  or  humour  (a:). 

it)  Kenny  v.  Browne,  3     Nels.  Cha.  Rep.  57. 
Ridgw.  P.  C.  518.  (or)  See  1  Vem.  159. 

(«)  Needier   v.   Wright, 

It 
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It  seems^  that  where  two  persons  clsdm  4  reyer- 
»lon,  to  which  only  one  can  be  entitled,  a  bill  will 
Ke  to  perpetuate  testimony,  although  both  of  them 
are  purchasers,  or  only  one  of  them  is  a  pw- 
chaser  (y)  ;  for  such  a  bill  calls  for  no  <Uscov€ry 
from  the  defendant,  but  .merely  prays  to  secure 
that  Testimony ;  which  might  be  had  at  that  time. 
If  the  circumstances  called  for  it  (27). 

Thus  have  we  seen  how  peculiarly  a  bona  Jide 
purchaser  without  notice  is  fav6ured  and  pn>- 
tected  by  equity.  But  if  a  purchaser  has  no- 
tice of  any  claim,  or  incumbrance,  his  conscience 
is  affected ;  and  a  court  of  equity  will  then  not 
only  refuse  to  interfere  in  his  favour,  but  will 
assist  the  claimant,  or  incumbrancer,  in  establish- 
ing his  claims  against  him :  his  having  given  a 
consideration  will  not  avail  him ;  for,  as  Lord 
Hardwicke  observes,  he  throws  away  his  nw>ney 
voluntary,  and  of  his  own  free  will  (z).      And  it 

(y)  See  Lord   Dursley  v.         (%)  See  3  Atk.  238. 
Fitzhardingc,  6  Vcs.  Jun.  25 1 .         . 


(27)  But  DOte;  the  point  was  not  settled^  and  it  does  not 
seem  quite  clear  what  determinatiofl  it  would  receive  j  as 
retaining  such  a  bill  is  evidently  granting  relief  against  a 
purchaser. 

may 
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may  be  laid  down  as  a  general  rule,  that  a  puf« 
chaser  with^oticey  is  in  equity  bound  to  the  same 
extent^  and  in  the  same  manner  as  the  person  was 
of  whom  he  purchased  (a). 

A  purchaser  will  be  bound  even  at  law,  by  a 
parol  agreement  for  a  lease  not  within  the  statute 
of  frauds,  the  granting  of  which  constituted  part 
of  the  consideration,  although  it  be  not  men- 
tioned in  the  agreement  for  purchase^  and  the  rent 
be  not  fixed  (i). 

^  Although  a  purchaser  with  notice  should,  to 
strengthen  his  estate,  levy  a  fine,  and  five  years 
were  to  pass  without  a  clakn,  yet  the  fine  and 
non-claim  would  be  inoperative :  for  as  he  puJCt^ 
chased  with  notice,  notwithstanding  any  consi- 
deration paid  by  him,  he  is  but  a  trustee,  and  so 
the  estate  not  being  displaced,  the  fine  caimot 
bar(c). 

Notice  before  actual  payment  of  all  the  money, 
although  it  be  secured  (rf),  and  the  conveyance 

(a)  Winged  v.  Lcfebur}',  4  East,  2g. 
2  Eq,  Ca.  Abr.  32,  pL  43  ;         (c)  1  Vern.  149. 
Jackson's  case.    Lane,  60;        (d)  TourviUe    v.   Nasli» 

Crore  V.  Wiglesworth,  cited,  3  P.  Wms.  307 ;    Story  v, 

ibid, }  Earl  Brook  V.  Bttlke-  I^rd  Windsor,  2  Atk.  (530  j^ 

ley,  2  Ves.  498 ;  T^lor  v.  More  v.  Mayhew,  1  Cha.  Ca. 

Stibbcrt,  2  Ves.  jun.  437.  34 ;  2  Freem.  175,  pi.  235. 


(J)  Denn   v.   Cartwright, 


actually 
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JBtt^tuaUy  executed  (e)  j  or  before  the  execution  of 
:tllje  oolivefance^  notwithstanding  diat  die  money 
fee  jaid  (/),  ii  feqi^raJeat  to  notice  be%e  the  con- 

i3?8Ct» 

But  if  the  cdhrq^anc^e  be  execute^,  and  the 
iaonsf  paid^  a  purchaser  will  not  be  aflected  by 
mrdce  of  an  mcumbituice)  although  ^lior  incuitfe^ 
lir^ikce  is  not  paid  off  (^)» 

And  notice  at  the  tini^  of  gettfng  in  a  prece* 
^eixt  fiticuitibrance^  as  a  ptotecticHt  against  mesne 
diafj^s,  it  not  materiiil^  so  that  he  had  ndt  no^ 
tsce  a^  the  tkae  of  the  pust^hase  (k)*  kd^,  9Aer 
a  conveyance  is  executed,  it  is  seldom  a  purchaser 
things  of  procuring  a  prior  legal  estate,  imless  he 
discovers  some  incumbiance  oii  the  estate,  against 
wlrich  he  is  owdoufi  to  protect  himself. 
.  .Aitbough  a  purchafier  hath  notice  of  an  equity 
able  claim,  by  whi^b  his  coRscieiice  is  afiected,  y«t 
«  person  purchasing  of  hhti  honajide^  aiid  with- 
out notice  of  the  right,  will  hot  be  bound  by 
it(f). 

(tf)  Janes  y.  Stanley,  2  Eq.  FVeem.  13. 
Ca.  Abv.  685,  pi.  g.  (i)   Ferrars  v.  Cherry,   0, 

if)  Wigg  V.  Wigg,  1  Atk.  Vern.  384  >  Merlins  v.  Jo* 

384.  .  lifFe,  Ambl.  3I3>  Lowtherv,. 

(g)  Meyhdl  v.  Garraway,  Carleton,  MS.  Barnard.  Bep. 

Nels.  Cha.  Bep.  63.  Cha.  358  j    Forrester,  187 ) 

{h)  Cockcs  V.  Sherman,  2  2  Atk.  242. 

2  c  So, 
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So,  on  the  other  hand,  a  person  vath  hdtice  of 
an  equitable  claim,  may  safely  purchase  of  a  per- 
son who  bought  bona  fide^  and  without  i^otice  of 
it  (Jk) ;  although  this  circumstance  may  influence 
the  court  with  respect  tp  costs  (/).  This  rule  is 
consistent  with  the  others ;  it  is  not  in  favour  of 
the  purchase  with  notice,  but  of  the  purchaser 
without  notice.  If  a  different  rule  prevailed,  he 
might  not  be  able  to  sell  the  estate. 

It  still  remains  to  show  what  will  be  deemed 
sufficient  notice  to  a  purchaser ;  but  the  import- 
ance of  this  subject  seems  to  demand  a  separate 
chapter. 

(i)  Hanrison  v.  Forth^  Prac. 
Cha.  51 ;  1  £q.  Ca.  Abr. 
331,  pi.  6  J  Brandling  v. 
Ord,  I  Atk.  571 5  Sweet  v. 
Soathcote,  2  Bro.  C.  C.  66 ; 
2  Dick.  671 ;  Lowther  V. 
Carleton,  2  Atk.  242;  An- 


drew v.Wrigley,  4  Bro.  C.  C. 
125;  and  see  Prodgers  r. 
Langham,  Sid.  133 ;  1  Keb. 
486  3  and  GUb.  Lex.  ttdbx. 
286,  7. 

(/)  Andrew   v.  Wriglcy, 
4  Bro.  C.  C.  125. 


CHAP. 
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'    CHAPTER  XVI. 

OF    NOTICE. 

Notice  is  dther  actual,  or  constructive  j  but 
there  is  no  -difference  between  actual  and  con- 
structive notice 'in  its  consequences  (a). 
..  I.  Of  actual  notice  little  can  be  said.  It  re- 
quires no  definition,  and  it  need  only  be  remarked^ 
that,  to  constitute  a  binding  notice,  it  must  be 
given  by  a  person'interested  in  the  property,-  and 
in  the  course  of  the  treaty  for  the  purchase. 
Vague  rqports  from  persons  not  interested  in  the 
property,  will  not  affect  the  purchaser's  con- 
science; nor  will  he  be  bound  by  notice  in  a 
previous  transaction  which  he  may  have  for- 
gotten. 

That  vague  reports  from  strangers  are  not  no- 
tice, was  decided  in  the  case  of  VKildgoose  v. 
Wayland  (&),  where  one  man  came  to  a  person 
about  to  buy  an  house,  and  told  him  to  take  heed 

in)  See  Ambl.  626.  {l)  Goulds;  147,  pi.  67- 

2  c  2  how 
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how  he  bought  it,  for  the  vendor  had  nothing  in 
it,  but  upon  trust  for  A* ;  and  another  person 
came  to  him,  and  told  him  it  was  not  so,  for  the 
vendor  was  seised  of  the  land  2^)solutely.  The 
information  of  the  first  proved  correct,  yelt  the 
purchaser  was  held  not  to  have  notice ;  because 
such  flying  reports  were  many  times  fables,  and 
not  truth ;  and  if  it  should  be  admitted  for  a 
duiEcient  notice,  thaa  the  inhentance  of  evay  mail 
might  easily  be  slandered 

And  not  cmly  a  toere  assertion,  that  eome  other 
person  claims  a  title  is  not  suiSci^m,  buty  pdrhaps, 
a  general  claim  is  not  soffideat  to  affect  a  puiv 
chaser  with  notice  of  a  deed)  of  which  he  doe$  n^ 
iq>pear  to  have  had  knowledge  (c). 

However,  no  person  could  be  advised  to  accept 
a  title  concerning  which  there  were  any^udi  re- 
ports, or  assertions,  without  haying  th^n  eludU 
dated ;  because  what  one  judge  might  tlunk  a 
flying,  vague  leport)  or  a  in^e  asserti<»i,  another 
might  deem  a  good  notice.  For  instance,  in  Fry 
V.  Porter  (rf).  Hale,  C.  B.  in  speaking  of  the 
point  of  uotke  in  that  case  (which,  however,  did 
not  xdzie  to  a  purchaser),  said^  **  here  are  several 

(c)  See  JoHand  v.  Stain-        (d)  I  Mod.  300, 
biidge^S  Vm.  Juo,  478. 

cjrcum- 


circumstances  that  ,^eem  to  die^^tha-e  might  be; 
notice,  and  a  public  voice  in  the,  house^  qr  ah  ad- 
cidentqtl  intimatitm^  &C9  may  possibly  be  sufficient 
notiee." 

That  the'  notice  to  the'  {Purchaser  tnust  be  ir[ 
the  s^Be  transaction^  se^ns  to  have  been  settled 
in  a  case  {e\  upon  the  statute  of  charitable  us€fs 
(/)^  the  facts  of  which  were :  That  land  given 
to  chsdtable  uses  was  intended  to  be  sold  by  act 
cjF  parliament }  and  when  the  bill  was  read  in 
parl^msieat,  it  was  declared,  that  the  land  was 
chargeable  with  a  charitable  use,  and  an  offer 
^ms  made  to  otherwise  assure  the  charitable  use* 
The  biU^  however,  did:  not  pass,  and  the  land  was 
afterwards  sold  to  one  of  the  nuembers  of  the 
lious^  who  spoke  in  the  debate  on  the  bill ;  yet 
this  notice  wae  held  not  to  be  sufficient  notice, 
because  it  was  not  known  to  the  purchaser,  ex- 
.eept  33  a  member  of  parliament* 

It  may  here  be  proper  to  mention,  that  an  action 
on  the  case  for  slander  of  the  vendor's 'title,  will 
not  Ke  against  a  person  for  giving  notice  of  his 
claim  upon  aft  estate,  either  by  himself  or  his 
attorney,  at  a  public  auction,  or  to  any  person 

(e)  See  East  Greensted*scase^    fra,  as  to  Qotice  to  an  agent. 
Duke*  ^5  and  the  cases  in-  ,      (/)  Supra,  p.  343, 

2  c  3  about 
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about  to  buy  the  estate;   although  the  sale  be 
thereby  prevented  (g). 

Nor  will  the  action  lie  against  the  attorney, 
although  he  do  not  deliver  the  precise  me3sage  of 
his  principal,  provided  it  be  to  the  same  effect. 

IL  Constructive  notice,  in  its  nature,  is  no  more 
than  evidence  of  notice,  the  presumptions  of  which 
are  so  violent,  that  the  court  will  not  allow  even 
of  its  being  controverted  (h) :  but  it  is  difficult  to 
say  what  will  amount  to  constructive  notice.  The 
following  rules  may,  perhaps,  assist  the  learned 
reader  in  his  researches. 

1.  Notice  to  the  counsel,  attorney,  or  agent  of 
the  purchaser,  is  notice  to  him  («) :  for  otherwise 
a  m^n  who  had  a  mind  to  get  another's  estate, 
might  shut  his  own  eyes,  and  employ  another  to 
treat  for  him  who  had  notice-  of  a  former  title ; 
which  would  be  a  manifest  cheat  (k).  And  the 
same  rule  prevails,  although  the  counsel,  attorney, 

(g)  Hargravc  v.  Le  Bre-  Vem;  574 ;  Ashley  v.  Baillie, 

ton,  4  Burr.  2422.  2  Ves.    3(58  5     Maddox   v, 

(/*)  See  3  Anstr.  438i  per.  Jtfaddoic,  i  Ves.  6l, 

Eyre,  C.  B.  (k)  Attorney  -  (general  vj 

(f)  Newstead  v.  Searles,  Gower,  2  Eq.  Ca.  Abr.  6S5, 

1  Atk.  265  ',  Le  Neve  v.  Le  pL    11 ;     per  Lord  Talbot  j 
•  Neve,   3  Atk.  646,  1  Ves.  .  s^e  Ambl.  626. 
64  5    Brotherton  v.  Hatt^  Z 

or 
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w  agent,  te  the  vendor  (/),  or  be  concerned  for 
i)OtH  vendor  and  purchaser  (m). 
'    So,  noticeto  the  town  agent  of  the  purchaser's 
attorn^  in  the  country,  is  also  notice  to  the  pur- 
chaser (n). 

And  if  an  agent,  with  notice  of  any  claim,  pur- 
chase aii  testate  m  the  name  of  his  principal,  with- 
out his  cofis^t,  yet  if  he  afterwards  assent^to  it,  he 
is  bound  by  the  notice  to  his  agent  (o). 

Although  the  counsel,  attorney,  ox  Jagent,  be  em- 
-ployed  only  in  part,  and  not  throughout  the^tr^ms- 
action,  tibe  purchaser  is  equa^y  affected  by  the 
notice*  This  was  doubted  in  the  ca^e  of  Vane  v. 
Lord  Barnard  (/>) ;  but  in  the  later  case  of  Bury  v. 
-Bury,/  before  Lord  Hardwick^  {5),^  his  Lordship 
said,'  ^  where  an  agent ^has  been  employed  for  a 
persoainpart,andnot  throughout,  yet  that  affects 
the  person  with  notice.'* 

The  notice  to  the  counsel,  attorney,  or  agent, 

{I)  Sheldon  v.Dmmiiiond^  ,330  5  2  Frecm,  131 5  Neb. 

Ainbl.  624.  ;Cha,   Rep,  iSpj  Jennings  v. 

(m)  Le  Neve  v.  Le  Neve,  ,Moore,  2  Vera.  609  j  1  Bro. 

3  Atk.  646.  P.Q.  244»  . 

(w)  Norns  v.  Le  Nev^,  3  {p)  GUJ>.  Eq.  Rep:  6 ;  sec 

Atki  26.  1  Pow.  Mortg.  48S. 

(o)  Merry   v.  Abney,    1  {q)^  Chan.  lltt»  July  174^, 

Cha.  Ca.  38  -,  1  Eq.  Ca.  Abr.  MS. 

2  c  4  must, 
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mu^,  ho^^ver,  be  in  the  same  tracnsaetbii ;  ^  ^ 
may  very  easily  hare  forgotten  it  (r);  and  i£  thob 
were  not  the  rule  of  the  court,  it  wouM  be  of 
dangerous  eensequence,  as  |t  wouM  be  99  Gfa|dc- 
tion  against  the  most  able  counsel,  because  of 
course  they  wouM  be  more  UdiDfe  ihoa  otheik  of 
less  eminence  to  hare  no&e,  as 'they  aver  engaged 
m  a  great  numb^^of  affairs  ixf  tl|i^kin<i  (/^ 

2.  A  public  act  of  pBarlkmmt  binds  att  man- 
kind $  but  a  private  act  of  parUame^t  k  not,  of 
itself,  notice  to  a  purchaser  (1).  Aiidrit  is«oi|» 
ceived,  that  an  act  of  parliament,  of  a  p^^(Ste  na« 
ture,  but  made  a  public  act,  in  order  diat  it  might 
be  judicially  t^en  notice  of,  instead  of  bsmg-spk-^ 
cially pleaded,  and  to  save  the  exipeiaise  ^Bn^^^iatiL* 
ed  copy^  would  not  be  kerned  such  a^  public  act, 
^  to  be,  o|  itself,  notice  tb  a  pun:h9$er  (u)^ 

3.  I4is  pendens  is,  of  itself,  notice  to  a  purcba^ 

(r)  Preston  v.  Tubbin,  1  Dodd,  2  Atk.  175  j  Lawthep 

Vera.    296  j    Fitagerald   ▼•  v.   Carietoo^  2  Atk:  M2$ 

Fauconbridge,  PiUgib.  207  i  Ashley  r,  Baillie,^  Vea^  368, 

3  Eq.  Ca.  Abr.  68^,  ».  (b) ;  '  (<)  Ber  Lor^  Hwdvicte, 

Warwick  v.Warwlck>  3  Atk,  ^  Atk.  242. 

291 ;    Worstcy    V.  fijirl    of  <>)  Seev2  Ve8.48a 

Scarborough,  a  Atk.  392^  -,  (u)  Sec  Hesse  v.  Steten- 

gt^d  V.  Whitaker,  Barnard,  sonj  Srfios.and  Full><564« 

Cha,    Rep.    220  5    Hine  v,  '       ::     J  . 

5er 


ley  (a;'),  vi^kss  \t  bft  coHusivej  in  which  am  k 

;  Bu|»  to  affect  a  pmihzsi^ililie  H^  pexdemvasj^ 
be  in  full  prosecution  (z).  A  subp<pn0  served  is 
Dpt  asi^dent  Ikpendem^  wtes^^  UH  b<r  filed  (a), 
a^  brcHight  to  a  hearing  (6)«  And  the  ^^iostioi^ 
musis,  reUte  to  the  estate^.  zbA  not  .merely  :to,  moaef 
figured  u})opiit  (e)  j  but>  Wit  to  peqattfiate  the 
^ssiim€)9)F  o£  ^witii&ase%  is  a  SKiffictent  lis^pendSsm 

A  puFchaseif  pev^isa^ei  lit^  fxt  fiH^g:  his  supfd^ 
mental  bill,  goes  into  the  conripro^  bona  et  mala^ 
MidiidiU  be  {inibleto  all  the  cc^sts  in  the  proceedings, 

<x>  See  3^..45 1  Yeavdjt  (6;6 ;  5  Co.  ^  b ;   HU  v. 

▼,  Ycawly,  Toth.  2^j  S-  W>pr$le)r,Hard.3^iGal^on 
Cha.  Rep.  25^i  CWpepperv.  .  v.Gardioer,lVern.459,citcdi 

Aston,  %  Cha,  Ca.  116/223  y  (y)  2  Cha.  Ca.  il6. 

Barns  v.  Canning,  1  Cha.  Ca.  («)  Preston  v.  Tubbin,  1 

301 J  Snelling  v.   Squint,  2  Vern.  286. 

Cha.  Ca,  47  J  Sorrel  t.  Car-  (a)  Anon,  i  Vfem.  313. 

pentcar^  2  F.  Wms,  482  j  a>id  (^>  Gartlx  r.  Ward,  2  Atk. 

tee  3  ?•  Wma.  117}  Ctertb  1743  3  Barnaid.  Rep.  Chd; 

▼.  Ward,  2  Atk.  I74j  3  Bar-  450. 

oard,Rep,  Cba.  450;  Wors*-  (c)  Worsle/'   v.    Earl   o^ 

ley  V,  £arl  ci  Scarborough,  3  Scarborough,    3  Atk*  3@2  j 

Atk.  ^2;  Moor  v.  Moor,  2^Ves.  571. 

Barnard.    Rep.   Cha.    437  j  (ci)  Garth  r.  Ward,  v£i 

Walkcrv,  Smallwobd^Ambl.  sup^ 

from 
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from  the  begimmig  to  the  end  of  the  9mi  (^e) ;  and 
he  will  not  be  admitted  to  examine  thti  justice  of 
a  .former  decree,  'btit  D»iU  be  bound  by  the  prior 
proceediftgs  (/).  '•  ^ 

ReUef  being  sought  iagainst  a  bona  fide  purcha- 
ser mrho  bought ' pendeftte'  lite^  without  actual  no- 
tice^  18,  howevdr,  considered  as  a  hstfd  cdse  in 
equity ;  and  althragh  the  court  cannot  refusi^  its 
aid  against  him,  yet  th^  plaintiff  is  by  na  means  a 
favourite ;  and  therefore  if  lie  make  a  slip  in  his 
proceedings,  the  coarr^wiU  not  as^t  hini  to  rectify 
the  mistake  (g^). .  ^       "   ^  * 

4.  Decrees  of  the  courts  of  equity  are  not  of 
themselves  notice  to  a  purchaser  (A). 

This.Wa^  exj)ressly  decided  in  Wdrsley  v.  the 
Earl  of  Scarborough  (/);  in  which' case  it  appear^ 
by  a  manuscript  note  of  the  late  Mr,  Coxe's,  that 
Lord  Hardwicke  held  most  decidedly,  that  decrees 


(<?)  See  1  Atk.  S9. 

(i)  3  Atk.  392  J  and  see 

{/)  finch  V.  Newoharo^ 

'Rivei'sv.  Steele,  LibrEeg.  U. 

2  Ven).217. 

128j     temp.     Lord    Hard- 

(g) Sorrell   v.  Carpenter, 

wicke,   referred  to  by  Mr. 

2  P.  Wms.  482. 

Coxe.    Note,  oWipg  to  the 

(/i)  See  Toth.  45 ;    Prac. 

generality  of  the  reference,  1 

Reg.  Cha.  125  ;    and  see  Sir 

could  not  find  this  case  in  the 

Thomas  Harvey  v.  Monta- 

regifitet's book. 

gue,  iVeni.  57, 122.      . 

.-    • 

were 

I   ■ 
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vrere  not  nodce*  He  md;  tiiere  was  no  such  doc-^ 
trine  that  meni Were  to  take  £^tice  of  die  d^re^ 
of  this  court,  diough  they  Were  to  take  notice  of  a 
lis  pendens^  -In  Sorrel!  v.  Carpenter  (A),  it  was 
fisdd  byLord'ChancellorKiHg^thSit  the  court  will 
.  oblige  all  to  take  notice  of  its  decrees  ad  much  a$ 
of  judgments.  This  dictwrtn  fi-equently^  quoted 
as  an  authority  to  provethat  the  decrees  of  eqidty 
are  riotice  to  purchasers ;  but  it  was  ohly  an  obiter 
dictum  \  and  indeed,  as  judgmi^t^  are  not  of  them- 
selves notice  to' a  purchaser,  it  does  not  appear^  fo 
affect  the  quesdon.  At  first  sight  the  case  of 
Wortley  v.  Birkhead  (/)>  seems  to  militate  against 
the  doctrine,  but  on  examination  it  will  be  found 
not  to  disturb  it ;  that  case  havfeg  only  settiled, 
that  after  a  decree,  and  direction  to  settle  the  prio- 
joAes  of  the  demands,  a  puisne  incumbrancer  can- 
not take  in  the  first  incumbrance,  and  thereby  gain 

a  preference  to  the  second;   as  it  would  lay  a 
foundation  for  the  greatest  collusion  and  confri': 

vance  between  the  parties  to  exclude  each  other. 
Decrees,  however,  which  do  not  put  an  end  to 

the  suit,  as  decrees  to  accoxmt,  are,  of  thanselves, 

notice  to  a  purchaser  (m) ;  because  the  lites  pen- 

denies  are  not  thereby  terminated, 

(/?)2P.Wms.  482.  (m)  Worsley   v.   Eari   of 

{/)  2  Vcs.  57  It  Scarborough,  3  Atk.  393. 

5*  The 
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9^^  »adce  to  a  i^ai^cfaasi^  (?)) ;  £c^«  as  L<Htl  Tal- 
bot ofej^nfe^  jl^gmwls  aiie  itifi^^        ' 

.6.  Regis&aHaQB  o^d^eds  iarSioti  {)f  it&eli^  notice 
to  a  purohafl^r  ^\o  iMas  «^sed  of  lfaf»  l^g:^  estate 
at  the/^me  of  the  porda^ise*    ha  %  former  part  of 
this  YioAi  (/>X  ^Q^  observations  ^e  subimttej 
to  the  teamed  re^i^^  whkh  tentdt  lo  show^that  a 
petdwt  not  being  seised; of  thf;  legi^  e$t«M^  at  th^ 
time  of  his  purchase^  ia  bound  by  ^  inc<Hnbcance$ 
^y  ve^tered,  aijthou^  be  had  not.  actual  nodce 
of  tli^n  'i  dr,  in  (Hher  wo]:ds,  that  in  sw:h  cases  Y«^ 
^isiar^  deeds  ar^,  nS.  tbemsdves  notice  to>  pw- 

%  Neither  an>  act  of  bagkrupt^y  {i^  Aor  a 
^Ommiesigsi  of  bankrv^cy  {r\  is  notice*  to  ^  pur- 
chaser.. 

Indeed  a  decisicw^  that  an  act  of  bai^cruptcy  is^ 
of  itsek^  notice  to  a  purchaser,  would  operate  as  a 

(«)  Snelling  v.  Squint,  2  2  Vern.  599;    Collet  v.  De 

Cha.  Ga.  47  5  Greswold  v.  Gols,  Forrester,  65  5  and  sec 

Misbam,  2  Cha.  Cia.  170 ;  4?  Barr,  2423. 
Churchill  v.  Grove,  1  Cha.         (r)  Hithcox  v.  Sedgwick, 

Ca.  37  i  2Frcem.  176.  2  Ver;i.  156  3     reversed    in 

(0)  2  Eq.  Ca,  Abr.  682,  h.  Dom.  Proc.     Sec  Journals  of 

(b).  the  House  of  Lordi,  vol.  xiv» 

(p)  Vide  supra,  p.  365.  p.  6OI. 


(^)  Wilker  v.  Bodington, 


repeal 
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repeal  of  the  prorisum  m  die  statute  of  lames,  in 
fevourof  pwcfaasenfrcmbabkruptsi  For,  as  w 
have  already  jseen,  a  purcbaoier^  mtb  nodbs  of  the 
act  of  bankruptcy,  canndC  tadce  advantage. of  tibe 
etatute  (s). 

With  respect  to  a  commission  of  baakiiiptcyl; 
it  was  in  Hithcoat  v.  Sedgfrick,  held  by  Lotd^dsU'' 
imssionersTrevorand  Hutchios^iagainstLordCotn^ 
missioner  R^HViinso^^  thataoommissionof  banL- 
ruptcy  wasnodce  to  a  purchaser ^  and  th&t  tase 
is  considered,  by  the  prpfesstoa,  as  haviag  settled 
that  a  commigiBion  of  baid^raptcy  is,  of  ilisd^  noi* 

^ftce(0* 

'  But  it  appears,  that  upon  appeal  to  the  House 
of  Lords,  the  decree  agamst  Sedgwick  vsHS  revers- 
ed, and  the  estate  ordered  to  be  sold,  and  Sedgwick 
to  be  psud  the  2200/.  (the  money  advanced  aficer 
the  cominission  issued),  with  interefet,  costs,  and 
charges  as  mortgagees  are  usually  allowed ;  which 
was  of  course  deciding,  that  a  commission  of 
bankruptcy  is  not,  of  itself,  notice  to  a  pur- 
chaser. 


(s)  Fide  supra,  p.  346,         Mortg.  457  3  2  Cruise's  Di- 
(t)  See  Forrester,  70 ;   1     gcst,  250. 
Ves.  Jun.  N.  S.-28  ,•  I  Pow. 

8.  What 
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8;  What  is  sufficient*  to  put  a  purchaser  upon  aa 
enquiry,  is  goodnodce  (u) ;  that  is,  where  a  man 
has  suffident  informatioxi  to  lead  him  toafact,  he 
shallbe  deemed  conusant  of  it. 

This  doctrine  has  been  carried  so  £u-,  that,  no« 
dee  that  part  of  the  estate  was  in  possession  of  a 
tenant,  hath  beenholden  to  be  notice  of  a  lease^ 
althou^  the  purchaser  took  for  granted  the  te- 
nant was  only  so  from  year  to  year  (x). 

But  diis  of  course,  as  in  all  other  cases  on  no- 
lice,  only  prevails,  in  equity ;  for  although  a  pur- 
chaser has  actual  notice  of  a  lease,  yet  if  it  be 
invalid,  he  may,  at  law,  recover  the  possession 
from  the  lessee  (y). 

Nodce  of  a  tenancy  >mll  not,  it  seems,  affect  a 
purchaser  with  constructive  notice  of  the  lessor'^ 
title^  Therefore  if  a  person  equitably  entitled  to 
an  estate,  lets  it  to  a  tenant  who  takes  possession, 
and  then  the  person  having  the  legal  estate  sells  to 
a  person  who  purchases  bona  Jide^  and  without 
notice  of  the  equitable  claim ;  the  purchaser  must 
hold  against  the  equitable  owner,  although  he  had 
notice  of  the  tenant  being  in  possession. 

(tt)  Smith  V.  Low,  lAtk.  (y)  Doe  v,  Luf  kin,  4 
490.  East,  221. 

{x)  See  2  Vea.  Jun.  440. 

So 
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So  aipurdiaser  bona^fide^  and  without  notice^ 
cannot  be  aflfected  by  the  mere-circumstaixce  of  die 
vendor  ha:ving  been  out  of  possession  many  years* 
Thiis  in  a  case  (z)  where  A.,cov^anted  to  sur* 
render  lands  tx>  uses,  which  were  enjoyed  accord* 
ingly,  although  no  surrender  wasmad^,  and  A.  13 
years  afterwards,  surrendered  the  same  lands  to  fi. 
for  valus^le  consideration,  without  notice  of  the 
covenant^  B.  was  holden  to  be  entitled  to  the 
lands,  and  the  covenantees  w[ere  left  to  thdr  re- 
medy, at  law. 

In  all  cases  where  a  purchaser  cannot  make  out 
a  title  but  by  a  deed  which  leads  him  to  another 
fact,  whether  by  description  of  the  parties, .  recital, 
or  otherwise,  he  will  be  deemed  conusant  thereof; 
for  it  was  crassa  negligentia  that  he  sought  not 
'  after  it  (a) ;  and  for  the  same  reason,  if  a  purcha- 

(«)  Oswith  V.  Plummer,  3  biiiy,  1  Cha.  Ca,  287  J 
Bac.  Abr.  644^2  Vera.  636,  Moore  v.  Bennett,  2  Cha. 
S.  C.  ftdoi  the  report  in  .Ca.  246 j  Ferrars  v.  Cherry, 
Veraon,  it  seems  that  Lord  2  Vern.  384;  Draper's  Com* 
Cowper  thcmghtthere  was  no  pany  y.  Yardley,  2  Vern. 
tpedfic  agreement  to  surren-  662 ',  Mertins  v.  Jolifie, 
der  the  copyhold  to  Oxwith ;  Ambl.  313  >  Bury  v.  Bur%', 
but  the  report  in  J^acon  is  Chancery,  nth  July  1748, 
very  fiill  and  drcomstantial.  MS« ;  and  Coppinv.  Ferny- 
fa)  Biscoey.  £a^l  of  Ban*  hough.  2  Bro.  C.  C.  291. 


ser 
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ter  has  iiotice  of  a  deed,  heisbonndbythewhote 
of  ito  ccintems  ( £}• 

Bat  the  recital  m  a  deed  of  a  &ct^  'which  tsxaey 
ornury^not)  accardhxgtDcircumstaiiceBy  be  held 
ia  a  court  of  equity  to  amounttoaframd^'wiU  not, 
it  seemS)  affiict  a  purchaser  for  vadoafale  CQB£id&- 
radon  denying  actual  nodce  of  the  fmd(c). 

Althon^  a  term  assigned  g»endly  in  trust  tx> 
attend  die  inheritance  is  e({ually  charged  tndi  ^. 
inheritance  itself  yet  such  a  trust  is  not  of  itself 
notice  to  a  purchaser  of  any  incumbrances.  For 
it  is  notice  of  nothing,  but  that  there  is  an  iidieri- 
lance  to  be  protected,  and  that  the  term  is  attend- 
ant It  therefore  gives  nbtke  to  a  purchase  of 
nothing,  but  vthut  he  had  xu>tice  of  by  the  deeds 
making  out  the  titk  to  the  fee. 

But  if  in  an  aasignment  it  be  dedafed  that  die 
term  is  assigned  to  attend  die  inheritance^  as  li" 

{h)  Turner  v.  Fforenoe,  1  the  Tery  setdeaent  at  tke 

Cfaa.  Ca.    259;   Taylor  r.  ^me  of  the  parcbsie  nfsls  de- 

Sdbbert,  2  Yes.  Jfio.   457  \  Hvered  to  the  purchaser  islii- 

and  to  this  ground,   I  con-  aeif ;  yet  the  court  Mro»]d.di>t 

oMt,  the  case  of  Richaidflon  affixt  the  purdbaaer  with  die 

V.  Sydenham^  2  Vern.  447/  presomptive  notice,  bUt  dii-  ' 

must  be  referred.    Sed  vide  mined  the  bflL. 
Philips  V*  Redhel,  2  Vera.        (c)  Keoney  r.  Brawae,  9 

l60,  cited,  where  tenant  for  Ridged,^ P.  C*  512*   . 
life  sold  as  tenant  in  fee,  and 

mited 
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pihed  or  stttied  by  such  a  deed^  or  to  protect  the 
Mse$  i^  such  a  settlements  ^  is  sometimes  done^ 
tiiat  tdll  be  notice  of  the  deed  or  settl^nent^  and 
consequendy  of  aU  the  us^  of  it>  and  the  purf 
chaser  is  boui&d  to  find  them  out  at  his  peril  (i<)% 

9.  ll^e  better  opimon  seems  tor  be,  that  being  a 
vdtness  to  the  execution  of  a  deed,  will  not,  of  it* 
^elf,  be  notice ;  for  a  witness,  in  practice,  is  not 
privy  to  the  contents  of  the  4eed  (c). 

Thia  questionhashitherto  only  occurred  betweea 
a  first  mortgagee  whp  witnessed  a  second  mort** 
gage;  and  the  second  mortgagee  \  but  it  might 
arise  between  a  purchaser  who  had^  previoui^iy  to 
his*  purchase,  attested  the  execution  of  a  deed  tt- 
bdng^to  dbe  estate^  and  the  person  in  whose  ^vuv 
the  deed  was  executed. 

Lastly,  It  remains  to  consider^  whether  a  pvsc* 
<haser  is  boimd  to  take  nodce  of  the  mere  coa« 
strucdon  oi  words,  which  are  uncertain  in  them* 
selves,  and  often  depend  on  the  locality  of  them 
for  the  interpretation  which  they  may  receive. 

This  quesdon  arises  where  a  settlement  is  made 
in  pursuance  of  articles,  but  the  estate  is,  contrary 

(<0  Willoaghby  v.  Wil-  1  P.  Wms  393;  Editor's  and 

toughby,  1  Term  Rep.  7«3  j  Co3C*s  notes,  ihfd  j  Welford  ?. 

I  Collec.  Juridica,  337.  Bead/,  I  Vci.  6  >  Beckett 

(t)  AAlnifU  T,  Mtfrgatro/d*  v.  CordIc)>  I  Mx^  C.  C  367- 

9^m  '        t0 
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to  the  intentipn  of  the  parties,  limited;  so  as  to  en- 
able the  parent  to  dispose  of  it.  It  is  clear  diat 
the  court  will  rectify  the  settlement,  according  to 
the  intention,  in  favour  of  the  issue,  as  between 
thenfiselves,  or  as  between  themselves  and  persons^ 
claiming  under  the  parent  without  consideration ; 
but  this  has  never  yet  been  done  against  a  pur- 
chaser (/).  *      ■ 

In  Senhouse  v.  Earle  (»•),  Lord  Hardwicke- 
drew  a  distinction  between  ancient  articles  of  this 
sort,  and  modem  ones,  and  expressed  his  opinion, 
that  in  the  case  of  ancient  articles  the  purchaser* 
^yould  not  be  disturbed ;  because  niodem  methods 
of  coilveyancing  were  not  to  be  construed  to  affect 
jfeeieftt  notioii^  of  equity  j  thereby, '  it  ^  should 
seem,  admitting,  that  a  purchaser  would  be  affect- 
ed in  flie  case  of  modems  rticles.  But  in  a  later 
cSse  (Ay  Ldrd  Northington  seemed  rather  of  opi- 
nion,  that  no  relief  should  be  granted  against  a 
purchaser..  '        ' 

Under  these  circumstances,  however,  a  purcha- 
ser cannot  be  advised  to  accept  a  title  depending 
on  a  settlement  made  in  pursuance  pf  articles^  but 

'    (/)>^^arwickv.  Warwick^  Ambl.  515;  and  see  Fferdy 

.3  Atkr2^1^    •  *  *  V.  Reeves,  4  Ves.  Jun.  4Q6\ 

*•  ig)  .Ambl.  285.  •  5  Vcs.  Jun.  425/ 

(;0<:ordfr<5«-vi«Mackrilh  «^»  •    «.  •  '•       *     '  ; 

to  ;  not 
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lK>t  framed  according  to  the  general  rules  of  equity  j 
and,  certainly,  a  court  of  equity  would  not  enforce 
a  purchaser  to  take  such  a  title ;  although  no  re- 
lief might  be  granted  to  his  prejudice  if  he  actually 
had  purchased. 

Having  endeavoured  to  shew  what  will  be  deem- 
ed notice,  either  actual  or  constructive,  we  are 
now  to  enquire  what  will  be  sufficient  proof  of 
such  notice. 

It  seems  that  the  counsel,  attorney, '  or  agent  of 
die  purchaser  cannot  be  admitted  to  prove  notice. 

In  Maddox  v.  Maddox  (i),  the  reading  of  the 
deposition  &f  the  agent  of  the  purchaser,  who 
swore,  in  proof  of  notice,  that  the  deeds  were  laid 
before  counsel,  who  made  objections  about  the 
plaintiff's  tide,  was  objected  to :  but  Lord  Hard- 
wicke  said,  that  though  an  attorney  or  couAsel 
concerned  for  one  of  the  parties  may,  if  he  pleases, 
demur  to  his  being  examined  as  a  witness ;  yet  if 
he  consents,  the  court  will  not  refuse  the  reading 
his  deposition.  "This  objection,  he  added,^  had 
often  been  made;  and  though  some  particular 
judges  had  doubted,  it  was  then  always  over-ruled. 
And,  on  investigation,  it  will,  I  believe,  be  found 
that  Lord  Hardwicke  invariably  adhered  to  this 

(i)  1  Vcs.  62  5  and  sec  Bishop  "of  Winchester  v.  Fournier^ 
2  Vcs.  445^ 

2  i>  2  opinion. 
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•pinion.  But  it  was  settled  before  LordHardU 
wicke'a  time  {k\  and  ha3  been  the  observed  tvic 
of  the  courts  ever  ^nce  (/%  that  counsel  taid 
attomie$  ought  not  to  be  permitted  to  discovevtbtf 
secrets  of  their  clients,  though  they  offer  ihtw^ 
selves  for  that  purpose ;  and  this  is  the  privitege 
efthe  client,  not  of  the  counsel  or  attorney ;  for  it) 
is  contrary  to  the  policy  of  the  law  to  penmt  any 
person  to  betray  a  secret  with  which  tibe  law  has 
intrusted  him. 

But  an  attorney  may  give  evidence  of  the  time 
of  executing  a  deed,  for  a  thing  of  sucE  a  nadu^e 
cannot  be  called  the  secret  of  his  cHent^  it  is  a 
tEhiiig  he  may  come  to  the  knowledge  of  without 
his  client's  acquainting  him,  and  is  of  that  natore 
that  an  attorney  concerned,  or  any  bo<fy  dse,-  may 
inform  the  court  of  (my. 

If  notice  be  only  proved  by  one  vt^tness^  apod* 
feve  and  express  denial  by  the  answer  will  prevoit 
^e  court  decreeing  against  the  answer  (n) :  >  for  in 

{k)  Lord  Say   and  SeaVs  (»)  Alam  v.  Joi^deo^  I 

case,  10  Mod.  41.  Vern.  l6l  5  3  Cba.  Ca.  123 , 

(/)Lindsayv.  Talbot,  Bull.  Kingdome  v.  Boakes,  Prcc. 

N.  P.  284}  WikoDV.  Ras-  Cha.  19>  Mortimer  v.  Otch- 

tall,  4  Term  Rep.  753 ;  and  ard,  2  Vcs.  Jan.  243  j  and 

see  2  Esp.  N.  P.  7i6.  see  Evans  v.  Bicknelly  6  Ves. 

(m)  Lord  Saj  and  Seal*t  Jun.  174, 
cMt,  10  Mod,  41. 

equity, 


ilquity,'  the  gcsowif  rule  is,  th«  if  the  answer  con* 
tains  a  positive  denial  to  the  case  stated  in  the  hill, 
9iid  it  is  coBtradicted  by  one  witness  only,  there 
caiinot  be  a  decree  against  the  defendant,  unless 
the  circumstances  so  preponderate,  that  greater 
credit,  upon  the  testimcHU^  of  both  bemg  fairly 
balanced,  must  be  giveii  to  the  depositions  of  the 
witness,  than  to  the  answer  of  tJie  def^dant ;  lay- 
ing aside  all  recollection  that  the  oath  of  one  of 
the  parties  is  that  of  an  interested  person  (o). 

But  where  it  is  not  a  positive  denial  of  th^  same 
fact,  but  admits  of  a  difference,  that  it  is  only  a 
demal  with  respect  to  himself,  whereas  in  other 
respects  it  will  equally  affect  hiip,  there  are  several 
cases  where  the  coiut,  on  one  undoubted  witness, 
vrould  decree  against  the  answer:  for  instance^ 
z  person  denying, only  personal  notice^  is  a  nega- 
tive pregnant,  that  still  there  may  be  notice  to  his 
agent,  which  is  a  fsict  equally  material  (p). 

And  whejr^  the  answer  is  not  ad  ictem^  the 
charge  being  positive,  and  the  answer  only  to  be- 
lief, which  is  not  sufficient  to  contradict  what  is 

(o)  See  East  India  Com-        (p)  iSce  X  Vet.  66,  3  Atk. 
jpanj^v.  Doiwld,    1  Simth's    650. 
Rep.  ^13,  per  U>xd  Eldon. 

2  P  3  positively 
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podtively  sworn,  »  single  witnesir  will  be  sof* 
ficient  (q). 

So  where  there  are  a  great  many  'Concutriqg 
circumstances,  that  strengthen  and  support^  the 
depositions  of  a  dngle  witness,  his  evidence  alone 
will  enable  the  court  to  decree  against  the  answer 

(0. 

If  the  evidence  is  not  clear  enough  to  enable 
the  court  to  make  a  satisfactory  decree,  it  will  be 
sent  to  law  to  be  tried  (5),  unless  the  value  of  the 
property  will  not  admit  of  it  (t)J 

But  the  same  rule  that  would  absolutely  prevent 
a  decree  being  made,  will  restrain  the  court  from 
directing  an  issue  (m);  for  the  matter  is  only  referred 
to  law,  to  know  what  a  court  of  equity  ought  to 
jdo  (x)  ;  and  sending  it  to  law  to  be  tried,  where  the 
jury  will  certainly  find  it  on  the  testimony  of  one 
wimess,  and  then  decreemg  it  on  that  verdict,  is  the 

(q)  Sec  1  Vcs.  97-  (s)  Amot  v.  Biscoc,  1  Vcs/ 

(r)  Walton  v.  Hobbs,  2  95. 
Alk.  19;  Only  v.  WalXer,  3         (t)  Jolland  v,  Stainbridgf, 

Atk.  4075  Pcmbcrv.  Mathers,  3  Vcs.  Jun.  478. 
1  Bio.  C.  C.  52  i  East  1.  C.        (u)  Pcmber  v.  Mathers,  I 

T.  foonald,  I  Smith's  Rep>  2  J  3;  Bro.  C.  C.  52. 
and  scc6  Ves,  Jun.  40.  (r)  Siee  1  Bro.  C.  C,  53, 

54)  I  Smith's  Itep.  219. 

sama' 
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fiame  thing  as  decreang  on  one  witness,  without 
trying;  it  at  all  (y).  ,     i 

Formerly,  however,  an  issue  used  to  be.  directed) 
although  upon  the  evidence  a  decree  could  riot  be 
made  (z),  and  in  such  cases  the  defendant's  answer 
was  directed  to  be  read  at  the  trial,  not  as  evidence^ 
for  that  could  not  be,  nor  was  it  to  be  admitted 
to  be  true,  but  to  be  sworn,  so  that  the  defendant 
might  have  the  benefit  of  his  oath  at  law  as  well 
as  in  equity,  if  it  would  have  any  wdght  with  the 
jury.  But  this  cotild  only  be  done  where  it  was 
merely  oath  against  oath  (a) ;  and  as  an  issue  would 
not  now  be  directed  in  such  a  case,  the  answer  of 
Ihe  defendant  cannot,  at  the  present  day,  be  direct- 
ed  to  be  read  at  a  trial  at  law.  But  if  a  bilHs  filed 
for  a  discovery  only,  the  answer  of  the  defendant 
may  be  read  on  tlie  trial  (p). 

It  must  be  remarked,  that  if  the  notice  arise,  by 
construction  of  equity,  on  a  deed  which  is  in  the 
possession  of  the  purchaser  (  c),  and  he  contend  that 
*  ,  .  .  • 

(y)  See  1  Eq.  Ca.  Abr,  v.WiddrJngtop,  2  Yem;  283. 
229,  pi.  13.  (a)   Only  v.   Walker,   3 

(*)  Ibbotson  V.  Rhodes,  2    Atk:40?. 
Vern.  554;  l.Eq.  Ca.  Abr.         {b)  See   1    Smith's  Jlep. 
229,  pi.  13,  S.  C. ;   Cant  V.     218. 
lord  Bcauclerk,  3  Atk.  408,         (c)  See  ;l  Vcs.  392. 
cited.  Sed  vide  Qhr lit  College 
l.'.f  2  D  4  it 
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it  dut  not  ccmit  into  h]s<;usto4y  till  tftor  tht  eomw 
ptetion  of  bis  purchase,  the  proof  th^ritfoi^  'wiU  p» 
on  him  (rf)t 

In  one  case  (e)^  however,  although  the  only  6% 
dence  of  the  deed  being  in  tke  posaesslcni  pf  th«  de« 
ftadxntj  was  the  disicov^ry  in  hi&  answer,  and  o^ 
the  deedbeing^piodviqed^th^  counsel  offered  to  read 
the  answer,  to  shew  that  it  had  not  bcei^  de^vf  red 
to  him  till  lately,  and  long  after  he  bad  pircbi^d 
the  estate,  LordHardwicke  refused  it, though  it  was 
argued  to  be  very  haid  ;  because  the  only  account 
of  the  delivery  of  the  d^dva^m  the  answer}  and 
by  its  not  being  permitted  to  be  read|  the  deed 
must  be  taken  to  be  in  his  custody  at  the  tkne  of 
the  purchase,  ten  years  before  it  actually  was* 

But  it  seems,  that  the  defendant  had  sufficient 
notice  besides  the  mere  custody  of  the  deed,  Bk 
conveyance  recited  all  the  former. deeds;  and 
therefore  reading  the  answer,  to  prove  when  the 
deed  in  question  came  into  his  custody,  was  per^ 
fectly  uimccessary,  And  this  case,  therefore,  can^ 
not  be  deemed  subyersive  of  the  general  rukt 

(iQ  3ce  2  Ves.  486.     fe)  M^P^  ?*  Jokiik  ^UaU,  SU, 
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**  SqypQf x>?a  2,  plaintiff  to  have  a  M  tiU?  tt» 
thp  reUef  he  >pr?y^,  ^^  the  d^4wt  c?n  si?t  »^ 
;io  d^rfwc?  in  bay  pf  that  titlf,  yet  if  the  4«f 
fendan^  has  an  equal  claim  to  the  pTpte<:tipp  irf  4 
fOurt  of  equity  to  4efe|i4  his  ppsses^on^  a$  th? 
phuntiff  has  to  the  assistance  of  the  court  to  ?ssert 
his  right,  the  court  "vidll  not  interfere  on  dther 
side*  Thia  is  the  case  where  the  defendant  cls^ms 
Wder  a  purchase  for  valuable  cpn^deration,  with* 
out  notice  of  the  plaintiff's  title,  which  he  may 
plead  in  bar  of  the  suit  {ay 

The  principle  of  this  plea.  Lord  Eldon  ob^ 
^rves,  is  this ;  ^  I  have  honestly  and  bcmajide  paid 
for  this  estate^  in  order  to  make  myself  the  owner 
pf  it ;  and  you  shall  have  no  information  from 
me  as  to  the  perfection  or  imperfection  of  my 
title,  imtil  you  deliver  me  from  the  peril,  in  which 

you 
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you  State  I  have  placed  myself  in  the  article    t)f 
purchasing  fcona^de  (Z^)." 

This  plea  is  a  peremptory  plea,  and  must  be 
sworn  by  the  pleader  (c).    <  It  ihust  be  put   in . 
anie  litem  contestatam^  because  it  is  a  plea  why 
an  answer  should  not  be  put  in ;  and,  therefore^ 
if  a  defendant  answers  to  any  thing  to  which  he 
jnay  plead,  he  over-rules  his  plea  (rf) ;  but  he  may 
answer  any  thing  in  suhsidium  of  his  plea,  a&  he 
may  deny  notice  in  his  answer,  which  he  denies 
tdso  in  his  plea ;  because,  that  is  not  putting  any 
iKing  to  issue  which  he  should  cover  by  his  plea 
from  being  put  in  issue,  but  it  is  adding,  by  way 
of  answer,  that  which  will  support  his  plea,  and 
not  an  answer  to  a  charge  in  the  bill,  which,  by 
the  plea,  he  would  decline  (e). 

The  plea  must  state  the  deeds  of  purchase, 
setting  forth  the  dates,  parties,  and  contents 
briefly,   and  the  time  of  their  exemtion  (28), 

for 

{h)  Sec  Wallwyn  v.  Lee,         (//>Riclwirdson  y.  Mitchell/ 

i  Ves.  Jun.  N.  S.  24.  Sel.  Cha..  Ca.  51. 

(c)   Marshall    v.    Franks,         (f)  Gilb.  For.  Rom.  59. 
Prec.  Cha.  480. 


(28)  Q..  this,  as  the  plaintiff  might  thereby  be  enabled  to 
proceed  against  the  defendant  at  JSwiv    See  Anbii  2  Cha« 

Ca, 
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fot  that:  is  the  peremptory  matter  in  bar  (/) 
(29). 

.  It  must  aver  that  the  vendot  was  seised,  or 
pretended  to  be  seised  ^t  the  time  he  executed  the 
conveyance  (g*);  for  if  it  be  ^charged  in  the  bill 
that  the  vendor  was  only  tenant  for  life,  or  tenant 
in  tail^  and  a  discovery  of  the  title  be  prayed, 
such  a  discovery  cannot  be  covered,  unless  a  seisn 
is  sworn  in  the  manner  already  mentioned,  or 
that  such  fines  and  recoveries  were  levied  and 
suffered  as  would  bar  an  intail  if  the  vendor  was 
tenant  in  tail ;  for  if  a  purchase  by  lease^nd  r&* 
lease  should  be  set  forth,  which  would  pass  na 
more  from  the  tenant  in  tail  than  it  lawfully  may 

(/)  See  Gilb.  For.  Rom.  (i')  Story  v.  Lord  Windsor^ 

58  J  Aston  V.  Aston,  1  Atk.  2  Atk.  630 ;  Head  v.  Eger- 

a025  and  2  Vcs.  107,  396;  ton,  3  P.  Wms.  281  j  Moto 

and    gee  Wallwyn  v.  Lei,  v.  Mayhew,  1  Cha.  Ca.  34. 

I  Ve3.  Jun.  N.  S.  24.  ' 


Ca.  l6l.  In  Day  v.  Arundel,  Hard.  510,  it  was  expressly 
held,  that  the  time  of  the  purchase  need  not  be  stated  in 
the  plea. 

(29)  It  seems,  that  the  practice  formerly  was,  to  extend 
the  plea  to  the  discovery  even  of  the  purchase-deeds  3  and 
in  Watkifis  v.  Hatchett,  1  Eq.  Ca.  Abr.  36,  pi.  3,  although 
the  purchaser  improvidently  offered  to  produce  his  purchase- 
deed,  yet  the  court  would  oot  bind  him  to  do  so. 

pass, 
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fasSf  and  £bat  h  only  an  estate  for  die  fife  af  dia 
tenant  in  tail  (SO),  then  there  is  no  bar  against 
the  issue  (A).  When,  howeirer,  a  fine  is  pkad^ 
edy  the  plea  miist  arer  an  actual  sdan  of  a  free* 
haid  in  the  vendor,  and  not  diat  h^  was  cdsed, 
or  pretended  to  be  seised  (f)# 

If  the  conTeyance  pleaded  be  of  an  estate  m 
posaesaon,  the  plea  must  aver  that  the  vender  was 
in  pqasesfflonat  the  time  of  the  execntiQii  of  the 
eonvejrance  (k).  And  if  it  be  of  •  a  paidculav 
estate^  and  not  in  poasesoon,  it  must  set  out  how 
the  vendor  became  entitled  to  the  reveidoii  (/)• 
But  although  a  bill  be  brought  by  an  heir,  Aa 

(A)  Gilb.  For.  Rom.  5^        Wnu.    Ml ;    3  Ves.  Jun. 

(i)  Story  v.jLord  Windsor,    5»di  ai^H  Vc^  Jm.N.S, 
9  Atk.  $30;  fnd  «ee  Page  v.    32. 
Levcr,2Ves.J^o,4$0.  (/>  IfpghM     y.    Cw** 

(i)  Trevanoion  t*  Mms^    Amtd.  42|« 
1  Vera.  246 ',  and  see  3  P,  . 


(30)  This  is  the  doctrine  of  Ijttletop,  with  which  i(  scepuf 
Gilbert  agrees  i  but  since  Liitleton*s.time  it  has  been  hdd| 
that  the  releasee  has  a  base  fee  determinable  by  theeniiy  of 
fctton  of  the  issue.  See  Butler^s  q.  (l)  to  Co.  litt.  331  a, 
tmd  the  authorities  there  referred  to.  Sir  £dward  Coke's  ex^ 
cellent  commentary  on  this  passage  in  Littleton  (see  3  &ep^ 
84,  b.  85),  in  which  he  ^u^liiies  it  as  above,  appears  to  1^3|ve 
been  overlooked. 


plea 
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1^1^  need  not^  on  thiit  SECcc/iulty  aver  the  ptuw 
c^ase  to  ^t  frcMft  the  pbindff ^a  anceitxMr  (m). 

The  pkab  BsKist  also  diolinctly  wer  tfaiat  the  coo* 
^deration  moiiey  mentioned  in  the  deed^  vm 
btmt  fik  abd  Mly  paid  (n);  independently  of 
the  rteital;  of  the  pwchdae  deed  (o);  for  if  ihe 
nioney  bem>tpaid^  the  ]^ld»wiU  be  oVe7<>Tided  (/>% 
a&  the  ptoefaaser  la  ehdtted  tx»  teHef  againit  pa^* 
stent  of  ^i^  (f)t  The  partkvdar  conaideradoil 
miist^  it  rfiOuid  fieemy  be  stated  {r\  aldiough 
tlua  p(>i&t  kfiHB  been  deaiddd  odienlraie  (^  Tfe^« 
can^  boweter,  be  no  objection  (o  state  the  ton«- 
ttderati^.  a$  if  it  be  valuabley  the  pka  ixdU  n6t 
be  invalidated  by  mere  inadequacy  (^)*  The 
questioA^  }&  not^  whether  the  consideratioii  is 
adequate^  but  whether  it  id  valuable?  for  if  it  be 
such  a  consideration  a§  will  not  be  deemed  fraudu- 
lent within  the  statute  of  Elizabeth,   or  is  not 

(^  SejrmOQi^  V.  iSo^wbtth,  43 ;    and  Sn^g**  <ia[^e,  dted 

%  Freemui  nt  5  3  Cba<  Rep.  t^d.  5    and  «efe  Wagstaff  v. 

40  %  Nete.  Cha;  Rep.  135.  Read^  2  Gha.  Ca.  15^. 

(«)  Mctfe  V.  Mayhew^  1  (5)  More  v.  Mayhew^    I 

Cha.  Ca.  34.  Cha.  Ca.  34 ;  Day  v.  Aran* 

(0)  Maitland    v.  Wilson,  dell.  Hard.  510. 

3  Atk.  814,  (I)  Basset  v.  Nosworthy, 

(p)  Hardirtgham   r.    Ni-  Finch,    102;    Ambl.    1^7  \ 

cholls,'  3  Atk.  304.  Mildmay  v.  ^fildmay,  Ambl. 

(q)  Sec  3  Ves.  394.  7^7>  cited ;   Bullock  v.  Sad- 

(r)  Millard's  case,  2  Freem.  lier,  Ambl.  7(>4. 

merely 
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merely  nominal  (u),  or  the  purchaser  is  such  t 
one  as  would  hinder  a  puisne  purchaser  from  over^ 
turning  it,  it  ought  not  to  be  impeached  in 
equity^   ' 

The  plea  must  also  deny  notice  of  the  plaint's 
title,  or  claim  (ar),  previously  to  the  execution  of 
the  deeds  and  payment  of  the  purchase-money  (y); 
for  till  then  the  transaction  is  not  complete,  and 
therefore  if  the  purchaser  hsstve  notice  previously 
to  that  time,  he  will  be  bound  by  it  (2)^  And  the 
notice  so  denied,  must  be  notice  of  the  existence 
of  the  plaintiff's  title,  and  not  merely  notice  of 
the  existence  of  a  person  who  could  claSni  under 
that  title  (a).  :.     .      .         ^ 

The  notice  must  be  positively,  and  nbt  eva^ely 
denied  {b)j  and  must  be  denied,  whether  it  be  or 


(u)  Sec  More  v.  Majhew, 
I  Cha.  Ca.  34  j  WagstafF  v. 
Read»  2  Cha.  Ca.  156. 

(x)  Lady  Bodmin  v.  Van^ 
debcndy,  1  Vern.  1793  Anon. 
2Ventr.36l. 

(y)  More  v.  Mayhew,  1 
Cha.  Ca.  34  5  Story  v.  Lord 
Windsor,  2  Atk.  630 ;  At- 
torney-General   V.    Gowcr^ 


2  Eq.  Ca.  Abr.  685,  pi.  11. 

(»)  ride  supra,,  p.  384.. 

(a)  Kdsall  v.  Bennet,  1 
Atk.  522.  Sed  vide  Bramp* 
ton  V.  Barker,  2  Vern.  I5p, 
cited,  contra. 

{b)  Cason  v.  Round,  Prcc. 
Cha.  226  J  andscc2Eq.Ca. 
Abr.  682,  n.  (b). 

be 
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he  not  charged  by  the  biU  (c).  If  particular  in^ 
-staivces  of  notice,  ori  circumstances  of  fraud  are 
charg^y  the  £u:ts  from  which  they  aire  inferred, 
must  be  denied  as  specially  and  particularly  as 
charged  (d).  • 

Notice  mi»t  also  be  denied  by^  aiiswer,  for  that 
is  matter  of  fraud,  and  cannot  be  covered  with  the 
plea,  because  the  plaintiff  inust  have  an  oppor^ 
tunity  to  except  to  its  sufficiency,  if  he  think  fil:  (e); 
l^utit  must  also  be  denied  by  the  plea,  because, 
otherwise  there  is  not  a  completeplea  in  court  on 
which  the  plaintiff  may  take  issue  {/): 

Although  a  piurchaser  omit  to  deny  nodce  by 
answer,  he  will  be  allowed  to  pisit  in  the  point  of 
nddce  by  way  of  answer  (g*),  and  the  omissioa 
will  not  invalidate  his  plea,  if  it  is  denied  by  that  (^)a 
If  notice  is  omitted  to  be  denied  by  the  plea^ 
and  the  plaintiff  reply  to  it^  the  defendant  has 
then  only  to  prove  his  purchasej  and  it  is  not 

.  (c)  Aston  V.  Curzon^  and  '4  Bro.  C.  C..322. 

Weston  V.  Bcrkcly,  3P.Wnis.  (e)  Anon.  2  Cha.  Ca.  l6i  j 

244,  n.  (f).  Price  v.  Price,  1  Vera,  185. 

(d)   Meder  v.  Birt,  Glib.  (/)  Harris  v.  Ingledew,3 

£q.  Rep.   185;    Radford  v.  P.Wms.  p5. 

Wilson,  3  Atk.  815  j  and  aee  (g)  Anon  2  Cha.  Ca.  l6l . 

2  Ves.  451  5    and  Jerrard  v.  (A)    Coke    v.    Wilcocks^ 

Saunders,  2  Ves.  Jun.  187  ',  *lMo^e.  7^» 

.material 
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Hmteriid  if  the  plaintiff  do  prote  Adtic^  is  he  haA 
wav^  setting  down  the  plea  for  argument,  in 
vfbiA  case  it  troUld  fidYe  been  oveiVniled  (i).  tff 
hovreVef^  a  bill  is  exhibited  agaiiist  a  purdiasei) 
and  he  plead  his  purchase,  and  the  biU  i6  ther^ 
updn  dismissed,  a  htw  bill  y/nll  lie  charging  lio- 
tice,  if  the  poinl  of  notice  xhs  nbt  c&atged  in  die 
former  bfll,.  or  examined  to ;  and' the  ferm^  pro^ 
c^edinga  cannot  be  pleaded  iii  bar  (k)^  But  if 
aetice  ik  neither  alled^cfd  by  the  biU,  nor  prdfvtsd^ 
and  the  defendant  by  his  answer  deny  notioe^  te 
Inquiry  will  not  be  granted  [for.  the  porpose  of 
aSb<^g  him  with  nociee  (/). 

The  tide  of  a  purchaser  for  valoable  con^der- 
ation  without  notice,  is  not  a  iswcMrd  to  attack  the 
pp^ession  of  others  (^);.  it  is  a  shield  to  deftibd 
the  possession  of  the  purchaser  {n).  Whether  k 
will  protect  his  possession  ilrom  a  legal,  as  i^U 
as  an  equitable  tide,  is  perhaps  doubtfiiL 

In  Burlace  v.  Cook  (o),  Lord  Nottingham  held 
the  plea  to  be  good  against  a  legal  estate  ;  but  in 

(i)  Harris    v.    Inglcdew,  Vcs.  Jun.  426. 
3  P.  Wms.  95.  (to)  Patcrson  v.  Slaughter^  . 

{k)  Williami  v.  Williams,  Amb.  292. 
i  Cha.  Ca.  252.  (n)  See  3  Vcs,  Jun.  225. 

(0  Hardy  t.  Reeves^  5        (a)  2  Freem.  24. 

the 
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die  sobsequent  case  of  Roga^  v.  Seale  {p\  he  fe 
I'eported  to  have  been  of  a  different  opinion,  and 
to  have  decreed  accordingly. 

In  Parker  v;  Blythmote  (y),  the  Master  of  the 
Rolls  thought  the  plea  good  against  a  legal 
estate* 

But  in  Williams  V.  Lambe  (r),  upon  a  bill  filed 
by  a  dowress  against  a  bona^fide  purchaser,  without 
notice  of  the  marriage.  Lord  Thurlow  over-ruled 
the  plea.  His  Lordship  said,  the  only  question 
was,  whether  a  plea  of  purchase  without  notice 
would  lie  against  a  bill  to  set  out  dower;  that  he 
thought  where  the  party  is  pursuing  a  legal  title^ 
as  dower  is,  the  plea  did  not  apply,  it  being 
only  a  bar  to  an  equitable j  not  tp  a  legal  claim. 

In  a  later  case  (5),  Lord  Rosslyn  considered  it 

impossible  that  Rogers  v.  Seale,  could  be  the 

decision  of  Lord  Nottingham,  and  decreed  that 

^the  plea  could  stand  against  a  legal,  as  well  as  an 

equitable  title. 

Lord  Rosslyn  did  not,  however,  mention  the 
case  of  Williams  v.  Lambe,  which  is  against  the 
doctrine  he  laid  down;  nor  indeed  did  he  notice 
the  case  of  Parker  v,  Blythmore,  which  is  in 

(p)  2  Freem.  84,  (r)  S.Brb.  C.  C.  364. 

iq)  2  Eq*  Ca.  Abr.  jg,  (5)  Jerraid  v.  Saunders,  3 
pl.  I*  Yes.  Jun.4^4. 

2  s  favour 
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favour  of  it.     It  is  much  to  be  lamented  that  all 
the  authorities  were  not  considered. 

To  argue  from  principle,  it  seems  clear  thiat  the 
plea  is  a  protection  against  a  legal  as  well  as  equit- 
able ckdm,  and  as  the  authorities  in  favour  of  that 
doctrine  certainly  preponderate,  we  may,  per- 
haps, venture  to  assert,  that  it  will  protect 
against  both. 
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No.  I. 


Notice  by  the  Oumer^  and  his  Agent^  of  the  Agent*s 
Intention  to  bid  (a). . 
Sir, 

1  The  undersigned  A.  of  owner  of 

the  estates  intended  to  be  sold  by  you  at 
by  public  auction,  on  the  day  of 

next,;  do  hereby  give  ypu  notice^  that  I  have  ap- 
pointed the  undersigned  B.  of,  &c,  to  bid  on  my 
behalf^,  or  for  my  use,  at  the  same  sale.  And  I  the 
above-named  B.  do  hereby  give  you  notice,  that  I 
have  accordingly  agreed  to  bid  at  such  sale, .  for 
the  use  of  the  said  A. 

To  Mr.  Auctioneer. 

(a)  Fide  supra,  p.  13, 


2  E  8  No. 
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No.  11.  . 

Jfotice  by  ihe  Agent^  of  his  Intention  to  bid  (i&)w 
Sir, 

I  the  undersigned  A.  of,  &c*  agent  of  K  of,  &c« 

owner  of  the  estates  intended  to  be  sold  by  you  at 

,  by  public  auction,  on  the 

day  of  next';  do  hereby  give  you 

notice,  that  I  intend  to  bid  at  the  same  sale,  on 

the  behalf,  or  for  the  use  of  the  above-named  B. 

To  Mr.  Auctioneer. 

No.  m. 

Notice  by  theAgent^  and  the  Person  appointed  by 
himy  of  such  Person^s  Intention  to  bid  (c). 
Sir, 

I  the  imdersigned  A.  of,  &c.  agent  of  B.  of,  &a 
owner  of  the  estates  intended  to  be  sold  by  yott» 
at  ,  by  public  auctbn,  on  the 

day  of  next}  do  hereby  give  you 

notice,  that  I  have  appointed  the  imdersigned  C. 
of,  &c.  to  bid  at  the  same  sale,  on  the  behalf,  or 
for  the  use  of  the  above-named  B.  And  I  the  said 
C.  do  hereby  give  you  notice^  that  I  have  accord^ 

(h)  Fide  supra,  p.  13,  14.        (c)  Fide  supra,  p.  l4.  ^ 

ingly 
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ingly  ^eed  to  bid  at  such  sale,  for  the  use  of  the 
teidB. 

ToMn  Auctioneer. 

No.  IV. 

CmdHion^  of  Sale  (d)  (31). 

L  That  the  highest  bidder  shall  be  the  buyer ; 
and  if  any  dispute  arise  as  to  the  last  or  best  bid-  ' 
dcj^  the  lot  in  dispute  shall  be  put  up  at  a  former 
j^idding* 

J[»  That  no  per^n  shall  advance  less  at  any 
bidding  thaA  ^     (32) ;  or  retract  Ws  or  her  bid- , 

lUL  That  every  purchaser  shall  immediately  pay 
down  a  deport  in  the  proportion  of  £.  for  every 
lOOi  of  his  or  her  ^ui^chaae-money,  into  the  hands 
pf  theouciFiowfr  {99)  i  and  sign  an  agreement  for 

{i)  Fide  supra,  p,  22. 

{e)  Payne  v.  Care,  3  Temi  Rep.  148.  Fide  supra,  p.  25. 

■    «  '       '       > *-M  '       -'J ■ '     ■  '      "   '  •'   ■ 

(31)  It  seems  that  in  conditions  of  sale  the  judges  will  en- 
deavour to  collect  ihe  meaning  of  the  parties^  without  incum- 
t)ering  themselves  with  the  technical  meaning  of  the  words. 
See  City  of  London  v.  Dias,  WoodfalFs  L.  and  T.  241,  cited. 

(32)  Or  thus,  "  than  such  sum  as  shall  be  named  by  the 
auctioneer  at  the  time."  <- 

(33)  This  is  scarcely  ever  done  in  the  counVry  j  but  the 
deposits  are  paid  to  the  agent  of  the  vendor. 

2  ,JE  3  pay* 
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^  payment  of  the  remainder,  to    the  proprietor, 
on  the        day  of  next,  at  ; , 

at  which  time  and  place  the  purchases  are  to  be 
completed,  and  the  respective  purchasers  are  then 
to  have  the  actual  possession  of  thefa:  respective 
lots ;  all  outgoings  to  that  time  being  cleared  by 
the  vendor. 

IV.  That  within  from  the  day  of 
the  sale,  the  vendor  shall,  at  his  own  expense^  pre- 
pare  and  deliver  an  abstract  of  his  title,  to  each 
purchaser,  or  his  or  her  solicitor ;  and  shall  de- 
duce a  good  title  (34)  to  the  lots  sold. 

V.  That  upon  payment  of  the  remsdnder  of  the 
purchase*money  at  the  time  above-mentioned,  the 
vendor  shall  convey  the  lots  to  the  respective  pur- 
chasers :  each  purchaser,  at  his  or  her  own  ex- 
pense, to  prepare  the  conveyance  to  him  or  her  j 
and  to  tender  or  leave  the  same  at  for 
execution,  by  the  vendor  (/). 

(/)  Fide  supra,  p.  25,-^—104. 


(34).  Where  the  estate  Is  leasehold,  and  tfce  vendor  cannot 
produce  the  lessor's  title,  this  condition  should  go  on  thus  :n 
*'  to  the  lease  granted  of  the  prieinVses  5  but  the  purchasei; 
shall  not  be  entitled  to  require,  or  call  for  the  title  of  the,  les- 
sor."    Fide  supra,  p.  24,   141—144, 

.  '   VI.  That 
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VI.  That  the  auction  duty  of  6rf.  in  the  pound 
shall  J  immediately  after  the  sale/be  psud  to  the  auc- 
tioneer by  the  vendor  and  purchaser,  in  the  propor- 
tious  following  j  that  is  to  say,  one  moiety  thereof 
by  the  vendor,  and  the  other  moiety  by  the  pur- 
chaser (g:). 

yil.  That  if  any  of  the  purchasers  shall  neglect 
or  fail  tp  Kpojnply  with  the  above  <:onditions,  his 
or  her  deposit  money  shall  be  actually  forfeited  tp 
the  vendor,  who  shall  be  at  full  liberty  to  resell 
•the  lot  or  lots  bought  by»  him  or  her,  either  by 
public  auction,  or  private  contract;  and  the  de- 
ficiency^ (if  any)  occasioned  by  such  second  sale, 
^togethpr^with  all  expenses  attending  the  same^ 
shall,  immediately  after  the  same  sale,  b^  made 
^ood  tpither  vendor  by  the  defaulter  at  this  pre- 
sent §aje :  and  in  case  of  the  non-payment  of  the 
same,. the  whole  thereof  shall  be  recoverable  by 
,th^e.,  vendor,  as  and  for  liquidated  damages  (A). 
. .  l-astly.  That  if  any  mistake  be  made  in  the  de- 
scription bf  the  premises,  or  any  other  error  what- 
ever, shall  appear  in  the  particulars  of  the  estate, 
such  mistake  or  error  shall  not  annul  the  sale; 
but  a  compensation,  or  equivalent,  shall  be  given 
or  taken,  as  the  case  may  require. 

(g)  Fidefufra,  p.  26.    .  {h)  Fjd^  fupra,  p.  25. 

2  E  4  Con. 
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Condition  to  be  inssrted  where  the  Title^eeds  ccoh 
not  be  deliuered  up  (i)^ 

That  as  the  title-deeds  which  condem  thi^ 
estate  relate  to  other  estates  of  greater  value,  the 
vendor  shall  retain  the  same  in  his  custody,  and 
enter  into  the  usual  covenants  (to  be  prepai-ed  by 
his  solicitor,  and  at  his  expense)  for  the  produc<» 
tion  of  them  to  the  respective  purchasers ;  but  all 
attested  copies  which  may  be  required  of  such 
deeds,  shall  be  had  and  made  at  the  expense  of 
the  person  requiring  the  same. 

Where  an  estate  is  intended  to  be  sold  in  lots, 
and  the  title-deeds  are  to  be  delivered  up,  the  foU 
lowing  condition  may  be  inserted : 

That  as  the  aforesaid  lots  are  hold^  under 
the  same  title,  the  purchaser  of  the  largest  of  the 
said  lots  shall  have  the  custody  of  the  title-deed^ 
upon  his  entering  into  the  usual  covenants  fbr  the 
production  thereof  to  the  purchaser  or  purchasert 
of  the  remaining  or  other  of  the  said  lots !  suc^i 
covenants  t6  be  prepared  by  and  at  the  expense 
of  the  person  or  persons  requiring  the  same ; 
who  may  have  attested  copies  of  such  deeds  ait 
his,  her,  or  their  own  expense. 

(i)  rOi  supra,  p,  24/  223^225. 


Where  the  property  is  copri4erabk,  it  may  be 
advisable  to  make  a  sdpulatioa  as  to  the  expense 
of  the  attested  copies,  ^uccprding  to  the  value  of 
the  lots.    As  for  instance : 

That  all  attested  copies  of  the  title-deeds  shaV 
be  made  and  delivered  ajt  the  expense  of  the  per-  .. 
eon  requiring  the  same,  unles^  his  or  her  purcha^ 
money  exceeds  ^.  ,  but  does  not  ^imount 

to  £^  y  in  which  case  the  vendor  shaU 

^  fupiish  the  att^ed  copies  of  all  such,  deeds  and 
writings  aa  shall  be  deemed  neces^ary^  accorldiog 
-to  profesdonal  usage,  at  the  joint  ejq^^e  of  bim 
^^  the  purchaser;   and  if  the  p|tu?cha^4p0Kiey 
expfieAs  £n  »  the  vender  shall  %3ush  the 

same  at  bis.  oim  expense*     y 

'  ■     ••  •   '    No.V.^^ 
jigreements  to  be  signed,  by  Vendor  and  Pur* 
chaser  after  Salts  by  Auction^, 
It  seems  advisable  to  have  two  sets  of  con^^ 
ditions,   at  the  end  of  one  of  which-  may  be 
printed  an  agr^ment  for  the  auctioneer,  or  agaat 
of  the  vendor,  to  sign ;  and  at  the  end  of  the 
crther,  may  be  printed  an  agreement  for  the  pur- 
chaser to  sign.      It  is  not,  however,  necessary ^ 
where  an  estate!  is  sold  by  auction,  for  the  vendor, 
'0t.  any  j>erson  on  his  behalf,  to  sign  an  agree- 
ment 
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xnent  to  complete  the  contract;  it  bang  very 
clear,  that  the  auctioneer  is  an  agent  for  the  ven- 
dor; and  his  setting  doim  in  writing  the  name 
of  the  purchaser,  price,  &c.  clearly  ^es  the  con- 
tract out  of  the  statute. 

The  agreement  for  die  auctioneer,  or  agent  of 
the  vendor  to  sign,  may  be  thus: 

I  do  hereby  acknowledge,  that 
has  been  this  day  ^edareci  the  purchaser  of  lot 
,  of  the  estates  mentioned  in  the  above- 
written  particulars,  at  the  sum  of  £»  ; 
and  that  he  has  paid  into  my  hands  £.  as 
a  deposit,  and  in  part-payment  of  the  said  pur- 
chase-money ;  and  I  do^iereby  agree,  that  the 
vendor  shall,  in  all  respects,  fulfil,  on  his  part, 
the  above-written  conditioi^s  of  sale.  As  witne3S 
my  hand  this            day  of 

Purchase-money      £. 
Deposit-money        jC- 

Remainder  impaid  £.  '       ' 
Witness 

The  purchaser  may  sign  the  following  agree- 
ment: 

I  do  her^y  acknowledge,  that  I  have  this  day 
purchased  by  public  auction,  lot  of  the 

estates 
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estates,  mentioned  in  the  al?ov(b-written  particulars, 
for  the  sum  of  £.  ;  and  have  paid  into^  the 
hands  of  the  sum  of  ^.        ,.as 

a  deposit  and  in  part-payment  of  the  said  purchase- 
money  ;  and  I  do  hereby  agree  to  pay  the  remain- 
ing «um  of  £•        ,  unto  ,  at 
-  J,.    ,  on  or  before  the 

day  of ;  and  in  all  other  respects, 

on  my  part,  to  fulfil  the  above-written  copditions 
of  sale.      As  witness,  my  hand  this        '       day 

of         . :.; .  ,\  ^  ' 

Purchase-pioney,  £.  .        ' 

Deposit-money     £. 


Remainder  unpjud^. 

A)V^itness  .      / 

No.  VL 

Agreement  for  Sale  of  an  Estate  by  Private 
'  :  •    .  Contract.  ,  .  ..   '    i 

Articles  of  agreement  made  and  entered  into 
this   .       day  of      /  "    ,  between  A. 

of,  ^i:.  for  himself,  his  heirs,  exe^titors; 
and  administrators,  of  the  one  part ;  and 
B.  of,  &c.  for  himself,  his  heirs,  executors, 

.      ^      and 
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and  administrators,  of  the  other  psit^  tb 
follow:  viz. 

The  said  A.  doth  hereby  agree  with  the  said 
B*  to  sell  to  him  the  messuages,  &c.  (parcels) 
with  their  appurtenances,  at  or  for  the  price  or  sura 
oi^.  ;  and  that  he  the  said  A.  will  within 
one  month  from  the  date  hereof,  at  his  own  exr 
pense,  make  and  deliver  unto  the  said  B.  or  his 
solicitor,  an  abstract  of  the  title  of  him  the  said 
A.  to  the  said  messuages  and  premises ;  and  will 
also,  at  his  own  expense,  deduce  a  clear  title  there- 
to. And  also  that  the  said  A.  or  his  heirs,  and  all 
other  necessary  parties^  shall  and  will,  on  or  be- 
fore the  day  of  next,  on  receiv- 
ing of  and  from  the  said  B.  his  executors  or  admi- 
nistrators, the  said  $um  of  ^.  ,  at  the  costs  and 
xharges  of  him  the  said  B.  his  heirs,  executors,  ad- 
ministrators, or  as^gns,  execute  a  proper  convey- 
ance, for  conveying  and  assuring  the  fee-simide 
and  inheritance  of  and  in  all  the  said  messuages 
and  premises,  with  thdr  appurtenances,  unto  the 
said  B.  his  heirs  or  asagns,  free,  from  all  bcum- 
brances. 

And  the  said  B.  hereby  agrees  with  the  said  A. 
that  he  the  said  B.  his  heirs,  executors,  admini- 
strators, or  assigns,  shall  and  will,  on  the  execution 

of 
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^fsuch  conveyance  as  aforesaid,  pay  the  sum  i>f 
£.  unto  the  said  A,  his  executors  or  admi- 
nistrators*        '      . 

/  And  it  is  hereby  furthier  agreed  by  and^betweea 
the  said  A.  and  B.  as  follows  :  viz. 

That  the  conveyance  ahall  be  prepared  by  and 
at  the  exj^ense  of  the  said  B.  and  that  the  same 
shall  be  set;tled  and  approved  of  on  the  parts  of 
the  said  A*  and  B.  by  their  respective  counsel; 
and  that  each  of  them,  the  said  A.  and  B.  shall  pay 
the  fees  of  his  own  counsel. 

And  that  all  rates,  taxes,  and  outgoings  payable 
foY  or  in  respect  of  the  premises  to  the  day 

of  ,  shall  be  paid  ^d  discharged  by 

the  said  A.  his  executors  or  administrators. 

And  lastly,  that  if  the  said  A.  shall  not  deliver 
an  abstract  of  his  title  to  the  said  B.  or  his  solid- 
tor,  before  the  aspiration  bf  one  calendar  month 
from  the  date  hereof,  or  shall  not  deduce  a  good 
and  marketable  title  to  the  ^  said  messuages  aitd 
premises,  before  the  said  day  of 

then  zxid  in  either  of  the  said  cases,  immediately 
after  the  expiration  of  the  said  one  calendar  month, 
or  the  said  day  of  (as  the  case 

may  be)  this  present  agreement  shall  be  utterly 
void  to  all  int^ts  and  purposes  whatsoever,  and 

the 
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the  jurisdicjtion  of  equity  wholly  barred ;  it  being 
the  true  intent  and  meaning  of  the  parties  hereto, 
that  in  the  event  aforesaid,  execution  of  this  agree- 
ment shall  not  be  enforced  by  any  court  of  equity, 
notwithstanding  any  rule  (if  such  there  be)  that 
time  cannot  be  made  of  the  essence  of  a  contract, 
or  any  other  rule  or  niaxim  whatsoever  (k).  In 
witness,  &c. 

A  provision  may  als6  be  inserted  in  agree- 
ments, making  time  of  the  essence  of  the  contract, 
in  case  the  purchase-money  is  not  paid  at  the  day 
appointed ;  but  clauses  making  agreements  void  if 
a  title  is  not  made,  or  the  purchase-money  paid 
T)y  a  stated  time,  should  never  be  inserted  unless 
it  be  the  express  intention  of  the  parties.  Where 
time  is  not  deemed  material,  clauses  to  the  follow-, 
ing  effect  should  be  inserted  : 

That  the  said  B*  and  his  heirs  shall  have,  receive, 
and  take  the,  rents  and  profits  of  the  said  mes- 
suages and  premises,  from  the  day 
of  next,  for  his  and  their  pro- 
per use. 

And  that  if  the  said  conveyance  shall  not  be 
executed  by  the  necessary  parties,  and  the  said 

(A)  Vide  supra,  J97— 201. 

purchase* 
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purchase-money  paid  on  or  before  the  said 

day  of  then  and  in  sucn  case  the 

said  B.  his  heirs,  executors,  or   administrators, 

shall  from  the  same  day  of 

pay  interest  for  the  said  purchase-money  unto 

the  said  A.  his  executory  or  administrators,  after 

the  rate  oi  £.  per  cent,  per  ann^ 


INDEX 
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J^S«ir'RAGrs**«-«orliAt  shooM  hb  attended  to  in  ex|i« 

if  the  ab&tract  be  imoi  ready  at  the  day^ 
ihe  vendor  cannot  enforce  the  con- 
tract at  law,  183. 

I>ut  if  i;be  (>urcha8er  do  not  call  for 
the  abdtiact  ia  sufficient  time  to 
complete^  or  rec^ve  it  after  the. 
day  ^xedy  equky  will  relieve  the 
vendor,  iftij., 
mfOAi  be  fiirnished  by  the  vendor^  at 

ilia  own  expense,  202. 
should   mention  «very  incumbrance^ 

ibid,       ^    " 
is  considered  complete,  when.  Hid. 
See  tia(i«. 
Actioii^-*-^  party  is  entitled  to  neooT»r  a  penalty^  where, 
9». 
may  be  brought  by  a  purchiiser  for  bis  deposit, 

where,  p$.  im. 
may  be  bfou^  by  a  purchaser  for  damages 
in  case  of  ffwd,  :altfaough  he  has  paid  the 
money  under  a  decree,  93. 
purchaser  htinsiiiff  an  action  for  His  deposit 
on  accoiBit  ofa  defect  ia  a  title  must  prove 
it  bad,  93. 

a  V  purchaser 
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Action— purchaser  may  eijtber  bring  an  action  for  non- 
performance,  or  for  money  had  and  receir- 
ed,  in  what  cases,  94. 

purchaser,  brin^ine  an  action  must  give  the 
vendor  a  particular,  of  what,  95^ 

a  vendor  bringing  an  action  must  shew  hit 
title  to  the  estate,  ibid^ 

where  a  vendor  brings  an  action  for  the  pur- 
chase-money, a  court  of  la^  may  enter 
into  equitable  objections,  semble,  96. 
but  if  a  purchaser  brings  an  action,  qu« 

97- 
for  breach  of  contract  cannot  be  brought  by 

a  purchaser  without  tendering  the  convey- 
ance and  purchase-money,  99.  • 
cannot  be  brought  by  aTendor,  without 
having  executed  the  conveyance,  or  of- 
fered to  do  so,  ibid. 

Set  abstract,  auctioneer,  purchaser,  tije, 
J  vendor. 

Advancement-i-'purcbase  by  a  father  in  the  name  of 
his  child^  is  an  advancement,  324. 
so  a  srant  of  copyholds  successive  to 
children  as  nominees,  ^25. 
>  if  the  father  be  a  papist  incapable 

of  purchasing,  the  case  is  stronger^ 
326. 
but  the  child  must  be  unprovided 
for,  ibid. 
.  or  must  be  considered  by  the  parent 

as  unprovided  for,  ibid. 
.     possession  by  the.  father  during  the 
child's  infancy  is  iraraaterial,327. 
so  even  wher^  the  child  is  adult, 

sembUy  ibid* 
the  parent  laj^ing  out  money  in  re* 
pairs,  &c.  is  immaterial,  328. 
4     .     .  .  so  a  declaration  of  trust  or  devise 

by 
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Advancement-r-    by  the  &ther>  subsequently  to  th« 
conyeyaxicey  ibid. 
but  if  a  cpnveyance  to  a  son  is  for 
a  particular  purpose,  a  trust  will 
result  to  the  father,  329. 
purchase  by  a   father   in    the   joint 
jtiames  of  himself  and  child,  although 
an  advancement,  is  not  so  strong  a 
case  as  the  other,  f^i^/. 
where  the  father  is  dead,  a  purchase 
by,  the  grandfather  in    the  name 
ot  the  grandchild  is  an  advancement^ 

33'- 

purchase  by  a  husband  in  the  name 

of  his  >yife  is  an  advancement,  ibid^ 

purchase.by  a  father,  in  the  name  of  hia 

.  chifd  voidable  by  creditors,  where^ 

'  330-  • 

purchase  by  a  husband  in  the  name  of 

his  wife  voidable  by  creditors,  where, 

331-    .i. 
See  evidence,  purchaser,  resulting 

trust. 
Agent— *cannot  buy  the  estate  of  his  principal,  293. 

employed  oy  parol  to  buy  an  estate  and  pay- 
ing all  the  money,  cannot  be  compelled  to 
convey  it  to  his. principal,  322. 
but  if  he  deny  the  agreement  the  principal  is 
a  competent  witness  to  prove  the  perjury,  ^ 

See  attorney,  evidence,  notice,  trustee, 
statute  of^frauds. 
A^reements-^will  be  enforced  iu  eauity 

against  the  heir  at  law  of  a  vendor,  78. 

but  whether  this  will  be  done 

during  the  minority  of  th« 

h^r  qu.  ibid. 

equitable  issue  iatajl,  where,  87 . 

Ji  r  9  will 
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AgreemenU-— will  be  enforced  in  e(|uit)^ 

afainst  a  widow  entitled  to  free  bencb» 
whercj  83. 
the  survivor  of  joint  tenants, 

where,  84. 
a  husband  who  has  covenanted 
to  sell  his  wife's^estate  where, 

a  person  becoming  lunatic  after 
the  contract,  vvherey  8y. 
,  although  there  be  defects  in  the  estate/ 
where,  %.  133.  136. 

the  vendor  or  vendee  become 
bankrupt,  64. 

the  vendor  be  dead,  ibid^ 

the  vendee  be  dead,  65. 

void  at  law  where,  and  where 
not,  89. 

a  penalty  be  ^imposed,  g%. 

the  estate  is  destroyed,  where, 

.  no— ii6. 

the  consideration,  being  con- 
tingent, has  failed,  where, 

114— IOC. 

the  vendor  has  not  the  interest 
which  he  pretended  to  sell 
or  a  title  to  the  whole  estate, 
where,  and  where  not,  ia». 
ia8. 

the  estate  is  freehold  and  was 
sold  as   copyhold,  where, 

the  estate  is  charged  with  an 

incumbrance,  13a* 
the  estate  be  defective,  where, 
and  where  not,  133—136. 
will  not  be  enforced  in  equity 
against  issue  intail  where  no  line  or 
recovery,  81. 

wilt 
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Agreements— will  not  be  enforced  in  equity 

iigftinst  a  widow  entitled  to  dower,  83,* 

a  feme  covert,  84,  86; 
where  an  agent  has  sold  the  estate  in  a 
manner  noi  authorised  by  his 
authority,  87. 
a  vendor  has  industriously  con- 
cealed a  patent  defect,  2,  1^6. 
or  not  disclosed  a  Latent  defect, 

the  purchaser  can  obtain  only 
an  undivided  part  of  the  estate 
contracted  for,  lao. 
the  estate  is  leasehold  or  copy- 
hold, and  the  purchaser  con- 
tracted for  freehold,  ioid. 
genera]  rules  by  which  equity  is  guided 
in  granting  a  specific  performance,  88. 
an  estate  contracted  to  be  ^oldis  in  equity 
converted  into  personalty,  74. 
unless  the  court  will  not  execute  the 
contract,  76. 
See  consideration,  purchaser,  sta- 
tute of  frauds,  time,  title,  ven- 
dor, voluntary  convtyance. 
Alien— rcan  only  purchase  for  the  benefit  or  the  king,. 

unless  he  be  made  a  denizen,  ibid. 
Annuity-— estjlte  sold  for  an  annuity  must  be  secured^, 
hrtw,  where  no  a^eement.  iqa. 
estate  sold  for  a  life  amiulty,  must  be  con- 
veyed to  the  purchaser  although  the  aiv- 
nuitant  has  died,  where,  i  j'4 — 1 30. 
hona ^de  gmnitd  for  any  other  than  a  money 
consideration,  is  not  within  the  annuity 
act^  semblcp  116.  n. 
Assets — See  purchase- money. 

Assignees  of  1  cannot  purchase  the  bankrupt**!  estate, 
bankrupts— J      293. 

and  such  a  purchase  is  a  sufficient 
cause  of  removal,  294,  n. 

a  F  3  assignee 
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Assignees  ofr assignee  permitting   his  co-assignee  t* 
bankrupts—-/      buy  the  estate  is  a  sufficient  cause  of 
removal^  294,  n. 

See  lien,  time,  title. 
Attested  1  the  expense  of  thtxb.  should  be  provided  for 
copies —  J      on  sales,  04. 

should  be  taken  of  the  parcels,  where  the 

estate  is  sold  in  lots,  30. 
what  attested  copies  must  be  furnished  to 

the  purchaser  by  the  vendor,  %2$. 
semb.  that  an  agreement  to  produce  the  title 
deeds  will  not  bar  the  purchaser  of   his 
claim  to  attested  copies,  224. 
vendor  must,  at  his  own  expense,  fiimisb. 
the  purchaser  with  a  covenant  to  produce 
the  deeds,  ibid. 
and  a  purchaser  is  entitled  to  see  the  deeds, 

purchaser  obtainingpossession  of  the  deeds 

may  retain  them,  where,  225. 
purchaser  will  be  obliged  to  take  copies  if 
the  deeds  are  lost,  >^ere,  ibid. 
Attoraey*-if  an  attorney  sell  an  incumbered   estate 
without  disclosing  the  incumbrance^  he, 
is  responsible  to  the  purchaser,  6. 
the  vendor's  attorney  ShoukI  not  be  employ- 

ed  by  the  purchaser,  ibid. 
should  attend  to  what>   in  examining  ab- 
stracts, 9,  n. 
bidding  beyond  his  authority  will  himself 
be  liable,  27, 

but  not  unless  he  be  limitted  as  to  price> 
ibid. 
purchaser  not  bound  to  take  a  conveyance, 

executed  by  attorney,  ;jo6. 
vendor  not  compeHable  to  execute  hy  attor- 
ney, 207. 
solicitor  to  a  commission    of    bankruptcy 
cannot  purchase  thebankrupt's  estate, 293. 
gee  agent. 

Auctioneer 
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Auetioneer— tbould  not  be  permitted  to  .prepare  parti- 
culars of  sale,  lo. 
may  deduct  auction  duty  out  of  money 
received,  or  otherwise  recover  it  by  ac- 
tion, 13. 
may  demand  payment  of  the  duty  from 
'     the  purchaser,  where  payable  by  him> 

26. 
cannot  give  credit  for  the  purchase-money^ 

a;- 
should  keep  the  deposit  uU  the  contract 

be  completed.  Mid. 
an  action  will  be  against  him  for  recovery 
of  the  deposit,  ibid* 
so,  for  damages  on  breach  of  contract 
unless  he  disclose  the  name  of   his 
principal,  a8. 
See  auction,  auction  duty,  bidding, 
deposit,  interest* 
Auction  duty-^-of  sixpence  in  the  pound  *  is  payable  in 
respect  of  monies  produced  by  sale 
of  estates  by  auction,  la. 
not  payable  in  respect  of  what  estates, 

ihid* 
not  payable  if   estate  be  bought  in 
by  or  by  the  order  of  the  vendor,, 

or  by  or  by  the  order  of  his  agent, 

but  proper  notices  must  be  given, 

.     i3jI4-, 
will  be  allowed,  if  the  vendor's  title 

prove  bad,  ao. 
vendor  may  stipulate  that  the  duty  shall 

be  paid  by  the  purchaser,  26. 
payment  of  duty,  not  a  part  perform- 
ance of  a  parol  agreement,  62. 
See  auctixmeer,  bidditig,  conditions, 
of  sale. 
2  F  4  y  Auctioa 
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Auetion^-*c9iateft  advertised  to  be  »U  bjr 

should  not  be  sold  by  private  contract 
without  sttfficieitt  notice  ooi  be  given  to 
thepoblic^  ai. 
sales  of  estates  by  auction  are  within  the  st^^ 
tute>f  frauds^  2g>  j4» 
Contra  of  goods,  ^4. 
See  conditions  of  sale,  deposit 
Bf  nknipt—^See  agreements^  title,  covenants^ 
Ba  nkruptcy,  act  of— See  purchaser^  notice. 
Ba  mn  and  hmt — See  agreeaients^  advancement. 
!l^idding*r«-dumb  bidding  is  witbni  the  auction  duty 
acts,  14. 
but  puttiiig  up  an  estate  and  no  personr 

bidding,  is  not,  15. 
if  flay  person  bid,  qvu  ibiJ^^ 
private  oidding  on  the  pan  of  the  owner,  not 
fraudulent  where  tlmre  are  real  bidders, 
15— 18. 
if  psiUic  notice  has  been  given  the  sair  is 
good,  although  only  tb^  puffer  and  the 
purchaser  bid,  19^ 
if  the  advertisementa  state  that  the  ejstat^^ 
will  be  sold  without  rsserve,  the  sale  will 
be  void  if  a  pufler  bid,.  19. 
may  be  counterqnanded  before  the  lot  ia 

knocked  down,  2C. 
by  a  purchaser  voi^  unless  he  pay  the  auc- 
tion duty  when  payable  by  him,  26. 
See  auction  duty,  sales  before  a  master. 
Charitable  uses — ^will  not  afii^ct  a  purchaser,  without 
notice,  343. 

unless  he  bought  of  a  person  whO: 

had  notice,  345. 

Chose  in  action"<"<gai.W^  tba^  a  purchaser  of  a  chose 

in  action,  or  of  any  equitable  right 

gfvmg  notice  to  the  trustee  will  be 

i  preferred  to  a  prior  purchaser  who 

gave  na  notice,  380* 

Church. 
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Chiitdiwaideii8-«H[;an  purchase  a  workhousis,.  ^tS^c* 
Conditions  )  cahiiDt  be  verbally  eontradicted,  22. 
jf  wie  ',     y     unless  the  purchaser  have  personal  in^ 
formation  girea  to  him,  22. 
'   pasted  up  in  sight,  will  bind  a  purchaser,  ' 

provision,  to  be  inserted  therein,  where  it 
is  understood  the  vendor  has  a  doubtful 
title,  23. 

the  estate  should  be  minutely  described  in 
the  particulars,  23 . 

provision  should  be  made  in  the  condi- 
tions, as  to  the  expense  of  attested 
eoptes  and  the  covenanis  to  prodiice^ 
them,  24. 

if  the  estate  is  vested  in  devisees  in  trust 
to  sell,  dnd  there  is  no  person  to  cove- 
nant for  the  title,  that  circumstance 
should  be  mentioned  in  the  particulars, 
24. 

if  the  lessor's  title  to  a  leasehold  estate 
caimot  be  prodvcrd,  the  fact  should  be 
stated  in  the  conditions,  24. 

where  ihe  estale  is  leasehold  it  should  be 
pdTovided  thaft  the  purchaser  shall  in- 
demnify the  vendor  against  the  rent 
and  covenants,  24. 

it  should  be  stated,  that  the  conveyance 
shall  be  prepared  by  and  at  the  expense 
oi  the  pononaser,  23* 

pvDviaicni  sfiouki  be  made  for  resale  of 
thejastate  iaftcaae  of  default  by  the  pur^ 
.efMnser^  25^ 

$Vkd  k  should  bestifmktedthat  no  persona 
sbaU-Feiract  their  biddings,  26- 

provision  should  be  mtfde  as  to  the  pay«i^ 
nient  of  |he  aue^on  duty,  26, 
3cQ  a^tioQ,  auction  duty,  bidding. 
CoQsideriK^ 
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Ccmsideration—- anreasonable,  no  ground  to  refuse  the 

aid  of  cquilVy  104. 
inadequate,  woere  a  bar  to  the  aid  of 

the  court,  and  where  not,  when  the 

contract  is  executory,  loj — io8. 
inadequate,  a  ground  of  relief  when  the 

conveyance  i»   executed^  in   wbal 

cases  io8— *-i09. 
price  fixed  by  a  referee  good^  where^ 

109. 
how  payment  thereof  must  be  pleaded^ 

413- 

See  agreement,  purchaser* 

Conveyance-^t  should  be  stipulated  on  a  sale  that  the 
conveyance  shall  be  prepared  by  and 
at  the  expense  of  the  piirchaser^  25. 
must  be  prepared  and  tendered  by  the 
purchaser,  although  not  bound  to  pre- 
pare it  by  the  agreement^  sstmUs,  99^~^ 

lOI^  202. 

but  although  required  to  prepare  the 
conveyance,  need  not  de^  so  if  title 
is  bady  1 01. 
the  .expense  attending  the  execution  of 
the  conveyance,  falls  on  the  vendor,, 
203, 
if  the  estate  be  copyhold  the  purchaser 
must  pay^  for  both  suriender  and  ad-^ 
mission,  i^iJ. 
c^u,  whether  the  vendor  is  bound  to  pay 
a  fine  certain,  if  he  covenant  to  sur- 
render and  assure  the  copyholds  at 
his  own  expense,  ibid. 
^ *    . .  the  vendor  must  bimsjflf  execute  the  con^ 

veyance  or  surrender  the  copyhold,, 
ao6. 

and  he  is  not  compellable  to  convey  by^ 
'     attorney,  207. 

Ste  terms  of  years. 

Corporations 
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Corporations— K^annot  purchase  for  their  own  benefit 

without  license j  290. 
Copyholds— f/mi/^  that  fines  certain  are  due  before  ad- 
mittance^ 203 . 
See  conveyance. 
Covenants— in  an  agreement  for  purchase^  are  con- 
strued dependent,  98. 
purchaser  is  entitled  to  require  what  cove- 
nants, 226 — 231, 
Creditors— consuhed  as  (o  the  mode  of  sale  cannot 
buy  the  property  themselves,  294. 
See  purchase-money,  trustees. 
Peposit — should  be  retained  by  the  auctioneer  till  the 
contract  is  completed,  27* 
is  a  part  payment,  28.  > 

an  investment  of  a  deposit  in  the  funds  will 

be  binding  on  a  vendor,  where,  28. 
if  a  vendor  accept  less  than  the  deposit  he 

cannot  afterwards  object  to  it,  28. 
purchaser  will  be  relieved  against  a  forfeiture^ 

wherei29., 
if  a  purchaser's  bill  for  specific  performance 
be  dismissed,  the  court  cannot  order  the 
deposit  to  be  returned,  29. 

See  action,  auctioneer,  interest. 
Devise— states  contracted  for,  may  be  devised,  55. 
will  pass  by  a  will,  where,  66,  72. 
will  not  pass,  where,  71. 
of  a  term  is  revoked  by  the  purchase  of  the 

fee,  66,  '67. 
not  revoked  by   a  subsequent  conveyance, 

ibid. 
revoked  by  a  contract  fey  sale,  74. 
Dower—^See  title. 

Evidence— -parol  not  admissible  to  contradict  written 
conditions  of  sale,  22. 
where  admissible  to  correct  a  written 
^reement,  5^. 

parol 
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£vkIcoce«- parol  is  admissible   to  prove  a    resortii^ 
trust,  32to.  396. 

even  after  the  death  of  the  nominaE 
purchaser,  s&mble,  ^21. 
b  admissible  to  rebut  a  resulting  trust 
or  any  equitable  presinnptian,  322« 
where  a  man  purchases  in  the  name  of  a 
stranger  the  evidence  to  sebut  the   re- 
sulting   trust  lies^  on.  the  nominal  pur- 
chaser, ibid. 

contra  where  the  purchase  is  in  the  name 
of  a  child,  ^%6* 
principal  is  a  good  witness  to  prore  the  per- 
jury of  his  agent,  where,  3^^^. 
agent  not  a  good  witness  against  the  prin- 
cipal, 403. 
what  is  snfficieot  evidence  ia  eqvity^  4<?^4-^ 
408. 
£iecis(or-**cimnot  mortsage  the  assets  for  bis  owa 
private  debt,.  0170^ 
estates  bought  by  an  exetzutor  with  the 
assets  cannot    be  followed  .  unless  the 
trust  appear  on  the  deed  6t  the  applica- 
tion of  the  money  is- clearly  proved,  33^^. 
See  purchase-money. 
FeIoiK^*-can  ptirchase  but  not  hoM^  %^. 
Fimi  covirt'^rcuxi  only  purchase  svi  modof,2^J. 

unless  aathorised  by  her  husband,. 
292. 
Fines — declarations  of  uses  of  fines  and  recoveries, 
subsequently  to  the  assurance,  must  be  by 
deed,  314,  n. 

See  copyholds,  power,  title. 
Fraud — if  persons  having  a  right  to  an  estate  encourage 
a  purchaser  to  buy  it,  tbey  will  be  bound 
by  the  sale,  377.  ^  ' 

See  statute  of  fmuds. 
Fraudulent  conveyance-^See  voluntary  conveyance. 
Guardian— K:annot  purchase  hi«  ward's  estate  on  his 
coming  of  age,  semble^  299 

Heir 


Heir  at1aw<«-wfaat  should  jbe  attended  to  in  purchasiii? 
an  estate  of^an  heir  at  laiw,  conveyed 
to  his  ancestor  after  his  will,  73 
will  be  entitled  to  lands  contracted  for 

by  his  ancestor,  where,  71,  72, 
whether  an  in&nt  heir  at  law  wilt  be 
deemed  a  trustee  within  the  7  Ann  for 
a  purchased  under  a  contract  by  the 
ancestor,  <ju.  78. 
|mrchaser  will  be  compelled  to  take  a 
title  although   a  will  is  not  proved 
*'  against  the  heir  at  law,  175, 

Idiots — can  only  purchase  sui  modo^  %^. 
Inaprovemcnts— purchaser  will  be  relieved  in  respect 

thereof,  in  what  cases,' 381, 
Inadequate  cohfideration — 'See  consideration* 
Infants— can  only  purchase  suh  modo^  297* 

See  heir  at  law. 
lacumbrances-^should  be  disclosed  to  a  purcha^r,  5* 
a  person  having  an  incumlirance  and 
denying  it  to  a  purchaser  will  be 
relievedagainst,  9. 
a  person  having  an  incumbrance  i« 
not  bound  to  give  notice  of  it  to  a 

J)urchaser,  378, 
gments  should  be  searched  for  oa 
behalf  of  a  purchaser,  23 1* 
purchaser    will    be    relieved    against 

judgments,  where,  '^id. 
need  not  be  searched   f<)r,   in   what 
.    cases,  a^%. 

where  the  estate  is  leasehold  the  she- 
riff's office  should  be  searched,  %^^. 
where  only  an  equity  of  redemption  of 
a  terni  ts  bougnt  no  t^earch  need  be 
made,  ihid.  ^ 

where  the  estatp  is  in  a  register  county 
the  register  should  be  searched,  ibid. 
r<Jgisier  need  not  be  searched,  in 
what  cases,  234,      ' 
i  if 
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Incambrances— if  the  estate  n  leasehold  the  register 
and  also  the  sheriff's,  office  should ' 
be  searched,  235. 
purchaser  may  retain  or. recover  pur* 
chase-money  in  respect  of  incum- 
brances, or  aefects  in  the  title,  where 
and  where  n«t,  237—242. 
where  two  persons  purchase  an  in- 
cumbered estate,  and  an  allowance 
is  made  to  one,  it  enures  to  botb^ 
312. 
See  attorney,  purchaser,  pCirchase- 
money,  vendor. 
Int^st — ^must  be  paid  by  a  purchaser  from  the  time 
I  the  contract  ought  to  be  completed,  244. 
unless  the  money  has  lain  dead,  and  the 
purchaser  gave  the  vendor  notice  of  the 
fact,  and  the  di^lay  be  occasioned  by  the 
vendor,  245 
where  a  purchasertakes  possession  and  agreel 
to  pay  interest,  he  may  rescind  the  agree- 
ment, if  it  appear  that  a  long  time  must 
elapse  before  a  title  can  be  made ;  unless 
he  acquiesce  in  the  delay,  246. 
is  not  to  be  paid  by  a  purchaser  after  the  con- 
.    veyance  is  delive;red  to  the  vendor's  Jittomey 

for  execution,  249. 
must  be  paid  by  a  purchaser  of  a  reversionj 

from  what  time,  249,  250. 
an  agreement  to  pay  interest,  although  signed 
by  the  vendor  only,  will  bind,  wliere,  250* 
what  rate  of  interest  is  payable,  250 — 252, 
can  be  recovered  by  a  purchaser  on  a  deposit 
paid  either  to  a.  principal,  or  to  an  auc* 
tioneer,  252, 
Cannot  be  recovered  in  an  action  for  money 

had  and  rect;ived,  253. 
must  be  paid  by  a  vendor  where  he  cannot 
make  a  title,  if  the  purchase-money  has  lain 
dead^  ibid. 
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XUeresi-^an  agreement  by  a  purchaser  to  pay  a  rent, 
exceeding  legal  interest  is  not  usurious^ 
where,  idid.  i      ' 

Jttdgiaents«-<io  not  bind  leasehold  estates^  till  whez^ . 

do  not  afiect  an  equity  of  redemption  of  a 

term,  233. 
d.0  not  bind  real  estates  until  entered  and 
doffgetted,  347. 
See  incumbrances,  notice,  regist-er, 
Leasehold  estates — may  pass  in  a  will  under  the  word, 
"goods,"  357, 
^  but  cannot  pass  in  an  assignment 

under  that  word,  357,  n. 
See    incumbrances,  jiidg* 
ments. 
lien'-^-purchaser  has  a  Hen  on  the  estate  for  money 
paid  if  vendor  cannot  make  a  title,  179. 
purchaser  has  not  a  lien  on  the  purchase-moneys 
in  respect  of  a  concealed  inoumbratice  after 
the  money  is  appropriated  by  the  vendor, 
24a. 
vendor  has  a  lien  on  the  estate  for  purchase- 
money  unpaid,  278.  ^ 
unless  he  be  a.papist  incapable  of  purchasing, 

ibid, 
or  take  a  distinct  security  for  the  money,  279, 
semble  that  taking  a  bond  or  note  will  not 

discharge  tbe  lien,  280 — a8a* 
the  lien  extends  to  whom,  a84« 
'    prevails  against  whom,  a86. 

semb.  that  it  cannot  prevail  against  an  equit-< 
able  mortgage  by  deposit  oftitle  deeds,  287  • 
Limitation  of  time-^ee  statutes  of  limitations. 
Lunatis— can  only  purchase  sub  modo,  292. 

See  agrecm^ent. 
Mistake— if  a  person  buy  his  own  estate  he  will  be 
feheved,  103, 

of 
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Mislake«^of  pattioB  to  a  comwyaiiee  of  tii^tr  riglvtK#i]| 
not  a&ct  ft  fuichater,  376. 
See  title. 
Mongftge">-pisrchaeer  of  an  estate  in  mortgage  makei 
his  personal  estate  the  primary  fund  for 
payment  of  it,  where,  75. 
so  joint  purchasers,  where,  312. 
ICr  txeat  ngno^ies  against  a  purchaaer  for /purchase-^ 

money  unpaid,  whtfi>e,  102. 
Papists-*-*wfao  have  not  taken  the  proper  oaths  can  only 
purdiase  sub  modOf  aoa. 
but  protestants  may  safely  purchase  of  such 
papists,  in  what  cases,  369— 371* 
See  advancement,  lien. 
Parol  agreementfr*-See  statute  of  frauds. 
Particulars  of  sale— £ee  auctioneer,  conditions  of  sale* 
,  Penalty—- See  action,  agreementi. 
Notice^-«-of  an  act  of  bankruptcy  cleprives  a  purchaser 
of  the  benefit  of  the  statute  of  Jaines,  34S. 
what  is  not  notice  of  an  Act^f  bankruptcy^ 

ibid. 
ofa  Judgment  not  duly  doggetted  binds  a  pur- 
chaser, 34^. 
purchaser  with  notice  is  bound  in  the  same 
manner  as  the  person  was  of  whom  iie  pur* 
chased,  383. 
and  a  fine  and  non-claim  will  not  improve 

his  title,  384. 
to  be  binding  must  be  had,  "wtien,  ibid. 
purchaser  without  notice  is  not  affected  by 

notice  in  his  vendor,  385. 
purchaser  with  notice  will  not    be  affected 

if  his  vendor  bought  without  notice,  386. 
is  either  actual  or  constructive,  387. 
actual.  Will  not  bind  unless  given  by  a  person 
interested  in  the  property  during  the  treaty, 

r  what. 
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NoticeM«>\vfaat  i$^<:bRstructiirc  notice,  390.    —  - 

notice  to  the  cotiiise],  ^gent,  &c.  of 

the  purchaser,  ibid. 
but  ir  in*i8t>be  the  same  transaction^ 

39^- 
a  public  act  of  parliament,  399. 

lis  pendens f  iiid, 

what  is  not  a  sufficient  lis  pen^ 
dens,  393. 
registration  of  deeds  ^here  the  pur- 
chaser is  not  seised  of  the  legal 
estate  before  the  purchase,  396. 
whatever  is  sufficient  to  put   a  pur- 
chaser upon  inquiry  as  possession 
by  a  tenant,  description  \n  a  deed> 
&c.  397-  400* 
what  is  not  constructive  notice. 

a  private  act  of  parliament,  39^. 

a  public  act  of  a  private  nature,  sem* 

bhj  ibid. 
decrees  of  equity,  394. 
an  act  of  bankruptcy,  396. 
a  commissio^i  of  bankruptcy,  ibid^ 
doggetting  of  judgments,  ioid. 
registration  of  deeds  where  the  pur- 
chaser is  seised  of  ihe^  legal  estate 
before  the  purchajie,'iWrf. 
witnessing  of  deeds,  401. 
equitable  construction,  of  words,  ibid. 
what  issufficientevidence  of  notice,  404 — 408. 
how  denial  of  notice  should  be  pleaded,  414* 
See  register,  voluntary  conv^y^nce. 
Pleading-r-See  purchase. 

lV>wer-^-«to  a  tenant  for  life  to  charge  portions  on  his 
estate  after  his  death,  or  to  appoint  the  estate 
amongst  his  children  is  a  power  in  gross, 
and  may  be  destroyed  b\  fine,  sernhhy  159. 
a  general  power  of  app.onitniertt  remainder 
to, the  donee  in  fee,  is  not  merged  in  the  fee^ 

See  tenant  for  life, 
r  a  Q  Purchase 


Purchaae — ^bovir  it  abouM  be:ple4<fod»  469*^-4x6. 

for  a  vaWble  i^^ntideration  is  a  protection 
ag9«i>st  li^al  a9  i^rdl  as  equitable  estates^ 

Purchaser— <annot  be  relieved  in  respect  of  patent  de- 
feists  iQ  aa  estate^  2,  133. 
but  othermaiB  of  latfot  defects  of  which 
the  vendor  was  aware,  a,  134. 

should  not  trust  to  any  statements  of  the 

'  veftd^r  respecting  valuf,  4. 
but  may  rely  on  a  statement  as  to  rent)  4. 

abouM  not  eoiplpy  the  vendor's  attorney^ 
6* 

sbonld  not  take  possession  of  an  estate 
where  the  tide  IS  doubtful,  lo. 
but  may  take  possession  when  contract 
.is  entered  into,  ibid. 

is  not  bouTKl  to  acquaint  a  vendor  with  any 

.   latent  advantage  in  the  estate,  3,  n. 

may  sell  or  devise  an  estate  contracted  for 
before  the  conveyance>  65 

must  bear  any  loss  happening  to  the  estate 
by  fire  or  otherwise,  before  the  convey- 
ance, and  is  entitled  to  any  benefit  ac« 
cruing  to  it  in  the  intearim,  i  ic — 114. 

will  be  relieved  in  respect  of  a  defect  in  the 

quantity  of  the  estate,  where  and  where 

not,  136—139. 

I   of  an  heir  at  law  or  devisee  not  bound  by 

specialty  debts  of  the  ancestor  or  tesutor, 

.    '  256,  h. 

joint  purchasers  will  in  equity  take  as  te- 
nants in  common,  where,  309* 

where  two  persons  purchase  an  estate  and 
one,  paya  the  money  he  can  only  file  a 
bill  against  ihe  other  for  a  contribution, 

t  purchase  by  two  in  the  name  of  one,  th 
trust  may  be  proved,  how,  313. 

parol 
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Piirchager--^parol  agfcement  by  two,  and  the  convey*- 
ancc  taken  in  the  name  of  one,  is  taken 
out  of  the  statute  of  frauds,  where,  3X6 
—319. 

taking  a  conveyance  in  the  name  of  a  stran- 
ger, the  trust  results  to  him,  320 — ^2,4.^ 

takmg  a  conveyance  in  the'na^me  of  his 
child  is  an  advancement,  324 — ^332. 

without  notice  of  an  act  of  bankruptcy  will 
not  be  affected  by  any  commission  of 
bankruptcy  unless  issued,  wheii^   346, 

347-  .        ^ 

buying  an  equity  of  redemption  should 

immediately  give  notice  to  the  mortga- 
gee, 365. 

and  should  declare  whether  bis  personal 

estate  shall  or  shall  not  as  between  his 

representatives.be  the  primary  fund 

for  payment  of  the  mortgage,  76, 

will  be  relieved  and  protected  in  equity,  in 

what  cases,  373. 

See  action,  advancement,  agreement, 
attested  copies,  auctioneer,  bidding, 
charitable  uses,    chose  rn  action, 
conveyance,    consideration,    cove- 
nants, deposit,  devise,   fraud,  im- 
provements,  incumbrances,  judg- 
ments,   mistake,    ne   ixeat   regnoy 
notice,    papists,  .  purchase-money, 
register,  recoveries,  resulting  tru3t, 
reversion,    sales  before   a,  master, 
lime,  title,  voluntary  conveyance. 
Purchase- 1  a  deposit  is  a  part  payment  of,  28. 
money —  j  a  substantial  part  being  paid    is   a  part 
performance  of  a  parol  agreement,  61. 
'  is  always  assets  of  the  vendor,  65,  n. 
may  be  retained  or  recovered  by  a  par- 
chaser  in  respect  of  incumbrances  of 

defects 


454*  INDBX. 

Purchase-  >     defects  in  the  title^  where  and  where 
money —  >     not,  337 — 242. 

paid  to  a  creditor  having  two  securities, 
shall  be  taken  in  satisfaction  of  the  se- 
curity affectiog  the  estate,  343. 
equity  in  favour  of  creditors  will  prevent 
payment  of  purchase-money  to  an  heir 
'        or  devisee,  265,  n. 

purchaser  must  see  to  the  application  of 
purchase-money  of  real  estates, 
where  the  trust  is  for  payment  of  specified 
debts  or  legacies,  2^9. 
the  debts  are  ascertained  by  a  de- 
cree, 260. 
is  not  bound  to  do  so 

where  the  first  oronly  trust  is  for  pay- 
ment of  debts  generally,  259. 
the  cestuis  qui  trust  are  infants 
or  unborn  26 1. 
is  not  bound  to  ascertain  the  deficiency, 
although  the  trust  be  for  payment  of 
such  debts  as  the  personal  estate  shall 
be  insufficient  to  pay,  261. 
but  he  is  bound  to  do  so  where  only  a 

a  power  is  given,  262. 
is  equally  bound  although  thertLis  only  a 

charge  of  debts  &c.  264.     ^ 
may  be  discharged  from  seeing  to  the  ap- 
plication, how,  26^ — 268. 

the  receipts  of  what  trustees  will  be 

discharges^  268 — 270. 

purchaser  of  leasehold  estates  not  bound  to 

see  to  the  application  of  the  money,  270^ 

unless  there  be  fraud  &c.  274* 

or  the  estate  be  only  part  of  the  as- 

-  sets  and  be  specifically  bequeathed^ 

See  lien. 

Recoveries 


Rt(*ovcricft— Jpurchaser  may  after  ao  years  produce  the 
deed  making  a  tenant  to  the  precipe  as 
evidence  that  a  recovery  was  duly  suf- 
fered although  no  record  can  be  found 
thereof,  371. 
See  fines.. 
Register— title  deeds  should  be  registered  before  a  pur- 
chaser completes,  233. 
^^;»^/^  that  writs  of  exception  on  judgments 
intended  to  affect  leasehold  estates  need 
not  be  registered,  235. 
deeds  should  be  registered  immediatiely  after 

their  execution ,  235 — 237. 
deeds  &c.  are  void  agaiust  a  purchaser  unless 
.    'f  registered,  361 — 363. 

deed  of  appointment  under  a  power  must  be 

registered,  363. 
registry  of  an  assignment  which  recites  a 
lease  is  not  a  suflSeient  registry  of  the 
lease,  ibid* 
registry  of  deeds,  is  not  notice  to  a  pe)rson 
seised  of  the  legal  estate,  363 — ^6^, 
but  it  is  notice  to  a  person  not  seised  of  the 
legal  estate,  365— 367.    ^ 
.t        purchaser  buying  with  notice  of  a  prior 
f.  incumbrance   not    registered    will   be 

bound  by  it,  368. 
-»  •  Seejncumbrances  notice, 

:  llesulting  1  purchaser  taking  a  conveyance  in  the  name 
trust —    5     of  a  stranger  a  trust  results,  320, 

but  even  a  parol  declaration  will  prevent  a 
..,'..  resulting  trust,  32a, 

•  See  advancement,  evidence. 

^  Reversion— qu.  if  a  bill  will  lie  against  a  purchaser  of 
.    a  reversion  to  perpetuate  testimony,  383. 
See  time,  title, 
^  Roman  Catholics— See  Papists, 
Sales  before  1  biddings  will  be  opened,  where,  31 — 34. 
a  master—  J  practice  with  respect  to  opening  biddings^ 
^'        "  34—36. 

503  purchaser 


454  INDHX:  .    \ 

Sales  before  i  purchaser  wil!  be  compelled  td  complete, 
a  master---  i     when,  36,  •       •  • 

will  be  discharged, upon  whatterms,37. 
will  not  be  hurt  by  any  irregularity  in  a  >. 

decree,  38.  -  ',: 

miyabaqdon  the  contract,  where,  39. 
is  intitled  to  possession^  htim  what 
time,  40. 
.     joint  purchasers  must  pay  their  money 
togelher,  37. 
incumbrance  not  appearing  upon  the  re- 
port may  be  paid  off,  when,  ibid. 
estate  directed  to  be  sold  before  a  mastet 

cannot  be  sold  otherwise,  39. 
are  not  within  the  statute  of  frauds,  \o* 
although  an  agent's  authority  could  not 
be  proved  unless  there  be  fraud^i3iJ* 
See  auction,  title. 
Specific  performance— See  agreements. 
Statute  of  "{no  action  can   be  broyght  upon  any  con- 
frauds^—  J      tract  for  sale  of  lands  unless  in  writing 
and  signed  by  the  person  to  be  charged^ 

a  letter  is  a  suffi'Ment  writing,  4a. 
but  it  must  specify  all  the  terms,  43. 
for  the  most  trifling  o^iission  will  be 

fatal,  44. 
but  if  it  refers  to  a  writing  that  contains 
the  whole  agreement,  akhbugh  not 
sicned  that  is  sufficient,  45. 
so  aletter  written  to  a  third  person,  con- 
taiiiing  directions  to  execute  the  agree- 
ment  will  (Jo,  ibid. 
tent  rolls  &c.  will  not  be  deemed-  an  dgree- 
"-  ment  although  signed,  46. 

the  sending  a  sufficient  agreement  as  in- 
-     'stfuction  to  prepare  a  techni<^al  agree» 
mentis  immaterial,  48* 
what  is  a  sufficient  signature,  5c*— 5a#  > 

aa 


Statute  of  >  ah  agreement'  signed  Vy  the  ddftntJant  only 
frauds-:— ^  >  •  is  good,  53.  '  --/.-, 

agent  itiajr  be  atrthdrised  to  contract  by 
•     parol,  5'3.' 
'  and  his  clerk  may  act  ^herfe  the  price  is 
fixed,  54. 
sales  by  auction  of  estates  are  within  the 
statute,  2gy  <4. 
j:w!r/m  of  gooas,  54» 

but  an  entire  agreettient  for  real  and 
'    persona!  estate  if  Void  as  to  the  real, 
IS  vioid  in  MOy  ^5. 
written  agreement  may  be  discharged  by 

9  subsequent  parol  agreement,  ibtd. 
parol  evidence  admissible   to    correct    a 
written  agt-eement,  where,  ii/W, 
'  a  parol  agreement  good  where  the  defen* 

dant  confesses  it,  57. 
unless  he  plead  the  statute,  58. 
cannot  plead  the  statute,  where,  ihid. 
so  a  parol  agreement  Is  good  where  there 
has  been  a  part  execution,  ibid. 
part  performance  what  is,  and  what  is 

not,  59— 6a-    316—319- 
part  performance  by  the  defendant  is  not 
a  ground  to  grant  relief,  6z. 
resulting  trusts  are  excepted  out  of  the  sta- 
tute, 320. 
See    advancement^  agent,'    auction, ' 
'    '    •  evidence,  fines,  purchaser,  result- 

«^    *  *   *  ing  trust,  sales  before  a  master. 

Statutes  of  litnitations — their  operation  and  effeot,  i58 

— 175- 
Teftant  for  life — may  purchase  thesettledesliite^ahhotigh 

bis  consent  is  required  tbtbe  sale,  301* 

See  power. 

Tender— conveyance  must  be  tendered  By  the  purclja- 

ser,  where,  99—102, 

Terms  of  ^purchaser  buying  a  term  of  years  may  ac» 

'^eira—    J     quire  the  fee,  how,  129,  n. 

204  purchase- 
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TeiTQS  of  1  purchaser  may  require  an  assignment  of 
years—     J     what  terms  for  years,  ^^07. 

title  to  terms  of  years  must  be  deduced  at 

the  expense  of  vendor,  ao8. 
the  expense  of  the  assignment  to  attend 
must  be  borne  by  the  vendor  or  purcha- 
ser, where.  Hid. 
an  assignment  of  terms  of  years  may  be 
dispensed  with,  where  and  where  notj 
ac9— an. 
a  man  having  an  actual  assignment  may 
prevail  over  one  having  all    the  deeds 
and  a  declaration  of  trust  of  the  term, 
an. 
'  a  person  having  the  deeds  and  a  declara- 

tion  of  trust   of   the  term  will  prevail, 
over  one  having  only  a   declaration  of 
trust,  2,1$. 
purchaser  may  protect  himself  by  a  term 
assigned  in  trust  /or  him,  against  what 
ai.a — 217. 
should  be  assigned  by  a  separate  deed  where 
they  do  not  appear  on  the  conveyance, 
ai2.      » 
what  recitals  are  necessary  in  an  assign- 
ment of  a  term,  aaa. 
shall  attend  the  inheritance  without  an  ez<-i 

press  declaration,  where,  217 — 219. 
arc  personal  assets,  where,  219. 
trustees  should  be  satisfied  of  what,  before 
they  tsever  a  term  from  the  inheritance, 
.   aao.  ,  .   , 

See  devise. 
Time^^fixed  for  completing  the  contract  is  at  law  of 
the  essence  of  the  contract,  180—183. 
60  in  equity  where  either  party  has  not  shewn 
himself  ready  to  perform  the  agreement, 
182 — 186. 
,  ^d  if  the  vendor  take  no  steps  although  in 

timr 
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i 
ilXnne— >   .    time  urged  to  do  »o,  equity  will  not  relieve 
him,  184. 
but  a  vendor  will  be  relieved  after  the  day 
appointed  if  he  has  not  been  guilty  of  gross 
negligence,  185. 
is  more  particularly  attended  to  is  sales  of  re« 

versions,  187. 
<iblays  occasioned  by  defects  in  the  title  will  not 
be  a  bar  to  the  aid  of  equity  where  the  time 
is;  noit  material,  187 — n^i. 
so  if  no  application  has  been  made  for  the 
title  a  venidaiLmay  recover  at  law  although 
he  iiid  not  obtain  a  title  till  after  an  action 
brought,  i88. 
but  if  a  defective  title  be  produced  a  purcha- 
ser will  recover  at  law  although  the  vea* 
dor  has  a  title  at  tb^time  of  the  trial,  189. 
equltv  will  allow  a  Vendor  time  to  procure  a 
titfe  where  the  purchaser  at  the  time  of  the 
contract  was  aware  of  the  objections,  192^ 
—194. 
a  dormant  treaty  will  be  enforced  if  the  con-  - 

tract  is  not  abandoned,  iqj^ 
where  by  the  death  or  bankruptcy  of  the  pi^r- 
chaser  the  purchase-  money  cannot  be  paid  the 
vendor  may  rescind  the  contract,  195. 
may  be  made  of  the  essence  of  a  contract  sefti'- 
ble,  197. 
Title— where  it  should  be  inspected  before  sale,  11. 

where    it  is  doubtful,   a  purchaser  should  not 

take  possession,  10. 
purchaser  objecting  to  a  title,  most  prove  it 

bad,  93*    ^ 
a  vendor  bringing  an  action,  must  shew  his 

title  to  the  estate,  95- 
court  of  law  can  enter  into  equitable  objections, 

where  and  where  not,  96. 
a  purchaser  can  require  a  title  for  60  years,  140. 

semble 
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Title  ^^innhle  that  a  purchaser  of  a  lessee  can  require 
the  production  of  the  lessor's  title,  141. 
a  purchaser  cannot  be  compelled  to  take  a  doubt-- 
ful  or  an  eqtiitable  title,  144,  145. 
but  he  will  be  compelled  to  take  an  equitable 
title  where  the  sale  was  under  a  decree  of 
a  court  of  equity,  14O. 
and  cannot  object  to  a  title  on  account  of  a 

mere  probability j^  148. 
and  where  the  probability  is  great  that  he 
will  not  be  disturbed  he  will  be  forced  to 
accept  a  defective  title,  151. 
a  purchaser  is  entitled  to  a  fine  from  a  vendor's 
wife  in  ordef  to  bar  her  dower^  where  and 
where  not ,  152,  156. 
inhere  the  whole  of  an  estate  is  subject  to  a 
charge  a  purchaser  of  part  of  the  estate  is  int 
titled  to  an  incfemnity,  157. 
amble  that  a  purchaser  is  intitled  to  the  same 
title  from  assignees  of  bankrupts  as  from  ven- 
dors sui  juris,  ibid, 
a  purchaser  will  be  compelled  to  take  a  title  al- 
though a  wilk  is  not  proved  against  the  heir 
at  law,  175. 
purchaser  being  defendant  may  have  the  title 

referred  to  the  master,  177. 
where  a  purchaser  takes  a  defective  title  rel  yng 
on   the  vendor's  covenants,  the  agreement 
should  be  recited,  ibid. 
purchaser  is  intitled  to  what  relief  in  case  the 

vendor  cannot  make  a  title,  178. 
.  where  he  has  purchased  a  defective  title,  337 
— %42> 
where  he  has  taken  a  defective  conveyance, 
378— 3.80.  • 
person  joining  upon  a  purchase  to  obviate  an 
objection  to  the  title  will  not  be  bound  un- 
less the  objection  is  fully  stated,  377, 

but 
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Ifttle-—    but  if  a  perton  join  upon  a  gcoerAl-fltateittent, 
h«  will  be  bound,  i^i^. 
-       Sec  action,  auction  duty,  power^  statutes 
of  limitation*,  time* 
Trust — Sec  resulting  tm^t,  statute  of  frauds. 
Trtt*we«— AAcir  receipts  arfe  difichargcs  for  piircfeaae- 
moti^y^  Svhere  and  where  not,  258— -264. 
'  every  trustee  who  has  accepted  the  trust, 

must  join  in  the  receipt  although  he 
has  released,  a68* 
but  not  if  he  renounced,  269; 
cannot  buy  the  trust  estate,  293. 

unless  they  be  clearly  discharged  from  the 

trust  303. 
semble^  that  trustees  for  creditors  cannot 
buy  without  tiie  •consent  of  all  the  cre- 
ditors, 303. 
tmstees  for  persons  not  sui  jmrls  cannot 
buy  without  the  sanction  of  a  oourt  of 
equity^  305.  t 

purchase  by  a  trustee,  without  ihe  Tcnow- 
iedge  of  fais  cestui  yui  trust  may  be. 
confirmed  under  par^cular  circunistan- 
ee6,a98. 
t,  purchaser  being  a  relation  of  the  trustee 
is  immaterial,  unless  fraud  be  proved, 

•  ao9» 

usiuiijui  fruit f  has  what  remedy  against 
a  trustee  who  has  sold  to  himself,  305 
—308. 
estates  bought  liy  a  trustee  with  tru?t  money 
•  V  cannot  be  fouowerf  unless  the  trust  ap- 
pear on  the  deed  or  the-applicatiou  of  the 
pun:hase«mone}'  is  clearly  proved,  332. 
bat  where  a  trustee  is  bound  to  buy  estates 
it  wiH  be  presumed  he  acted  in  execu- 
tion of  the  trust,  333  • 

unless 
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Trustees-^'   unless  he  considered  bimnelf  entitleci  16 
the  purchase-money,  ibid. 

See  purchase-money,  terms  ofyearsi 
Unreasonable  consideration — Sec  consideration. 
Uses  declaration  of — See  fines.  - 

Vendor-^not  answerable  for  defects  in  the  estate  of 
which  he  was  ignorant,  a. 
not  bound  to  discbse  patent  defects,  a.  135, 
bi^t  must  not  industriously  conceal  even  • 

patent  defect,  5&,  136. 
and  isboundtodiscloselatentdefects,  a. 134; 
cannot  be  relieved  against  for    fake  affirma- 
tioi^  of  value,  4. 
but  otherwise  for  false  affirmation  of  rent^ 

ibid. 
or  of  a  valuation,  j. 
must  not  conceal  incumbrances,  ibid. 
will  be  relieved  where  he  has  conveyed  more 
lands    than  were  ajgreed  for,  where  and 
where  not,  138. 
vendor,  and  those  claiming  under  him,  must 
make  good  a  defective  conveyance^  in  what 
cases,  378-^380. 

See  action,  agreement,  annuity,  attested 
copies,  conveyance,  purchaser,  time, 
title. 
Voluntary  con-  "I  fraudulent  and  voluntary  conveyances 
vcyance— *  J      void  against  purchasers,  336. 

purchase  by  a  father,  in  the  name  of 

his  child  is  not  voluntary,  330. 
a  conveyance  for  payment  of  ^ebts^ 
is  voluntary,  where  and  where  not, 

338- 
notice  to  a  purchaser  of  a  fraudulent 

or  voluntary  conveyance,  is  imma^  «. 

terial,  337,338. 

may  become  good  by  matter  exfost 

facto,  340-^34%. 

purchaser 
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Voluntary  con- 1  purchaser  having  noriccof  a  voluntary 

veyance—         J     conveyance  cannot   be  advised  io 

complete,  342. 

and  a  specific  perfbrmance  would 
not  be  enforced  against  him  whe* 
ther  he  bought  with  or  without 
notice,  14a,  343.  . 
nor  would  a  specific  performance 
be  enforced  in  his  favour,  unless 
be  bought  without  notice^  343. 
.Will— Sec  devise. 


TH£   END. 
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This  Day  is, published. 

In  Tuf^  large  Roi/al  Octavo  Volumes,  very  chselv  prinitttr 

Price  21.  2s.  w  Boords, 

XMrcated,  by  permis&ioo,  to  the  Right  Honoorabie  . . 

CuAKX.ES  AsBOT,  SpcafceT  o£  the  Honouray& 

Home  of  Coii|HK>i>f  >  a» 

ANALYTICAL  DIGESTED  INDEX 

Of  all  the  acljudged  Cases  in  Chancekt,  £xche(H7eb> 
and  in  Parxjament,  bcii^  the  Substance  of  more  thaa  sc- 
Tcnty  Volumes  of  Reports,  down  to  the  eighth  Volume  of^ 
Veset^  jun.  arranged  ro  alphabetical  order,  s«  as  distinctly 
to  shew  the  various  Points  thcrem  adjudged.  From  the  ear- 
liest Period  to  the  ]^esent  Time.  Wkh  a  Repertorivua  of 
the  Cases  doublf  and  systematically  arranged. 

By  Richard  W^allbt  B&iogman,  £sq. 
TTm  Work  will  he  found  to  contain  ihe  Cases-  m  ihefiUowm^ 
Reports,  viz,    • 


Arabler, 

Anstra^her, 

Atkyns^ 

Bomardistoiiy 

Brown's  P&rl*  Cases^ 

Btown's  Ch.  Cases^ 

Bunbwy, 

Carry, 

Cases,  temp*,  tfardwicke. 

Cases,  temp.  K(ng,  C. 

Cases,  Tcmp.  Tatt)®c>  C» 

Cases  in  C  hanccry, 

CoHcs'  Pari.  Cases, 

Coxnyns's  Reports, 

Pickens, 

Equity  Cases  abridged^ 

Fitzgibbon, 

Fortescue, 

Forrest, 

Freeman » 

Gilbert's  Chancery  Reports, 

GUberi*s  Exchequfer  Keports, 


Hardies; 

Ktylynge, 

Leyinz,' 

Modern  Rep.  i»  Cb^ 

Moseley^ 

Nelson, 

Parker, 

Peere  Williams, 

PoUexfen, 

Precedents  in  Cbancery, 

Reports  in  Chancery^ 

Reports  temp.  Finch,  C 

Salkeld, 

Select  Ca^es  in  Chancery,. 

Shower's  Pad.  Cases, 

Skinner, 

Strange, 

Tothill„ 

Vemris^ 

Vernon, 

Vesey, 

Vesey,  juiu 


Besides  many  Cases  from  the  Common  Law  Reporters, 
uiidcr  the  titles  Devise,  Estate,  Legacy,  Tithes,  and  fFili, 
and  Daany  others  as  occasion  has  required  from  the  Reporters 
before  the  Restoration. 

And  as  it  has  been  a  general  complaint  that  all  Digests 
and  Indexes  hitherto  published  are  not  liendered  suiSciently 
useful,  by  reason  that  the  subject  matter  of  tliem  is  not 
systematically  arranged,  and  is  not  divided  into  a  sufficient 
number  of  titles  and  sections  j  this  Digest  will  be  found  to 
•  embrace 


embrace  W9  prinf^  Heads  pr  Titles,  diyidrf  vp^o  579 
Sections,  with  349  Subdivisions  of  those  Sections,  851  Gc'- 
neral  Referettces  from  inferior  Titles ;  and  to  other  Cases 
8l6l  Placiia,  each  Pladtum  comprehending,  in  many  in« 
stances,  the  material  Cases  upon  any  synoninious  decided 
pointy  after  the  manner  of  Mr.  Coxe'$  elaborate  and  judi- 
cious naode  of  collecting  authorities  in  his  much  approved 
edition  of  Peere  IVilliamss  Reports. 

~"  SAVINBURNE  ON  WILLS. 

In  Three  Vols,  Svo,  Prke  iLlls.  6d.  in  Boards, 
A  TREATISE  of  TESTAMENTS  and  LAST  WILLS, 
In  Seven  Parts. 
1.  W^fct  a. Testament  and  Last  Will  is.     2.  What  Per- 
sons may  make  a  Testament,     3.  Describing  what  l"hings 
•  naay  be  disposed  of  by  Will.     4.  In  what  Marnier  Testa- 
ments and  Last  Wills  are  to  be  made.     5.  What  ftsraoa 
may  be  Exccuior,  or  is  capable  of  a  Legacy.     6.  The 
Office  of  an  Executor.    7-  Showing  by  what  Means  Wills' 
become  void. 

By  HE;NRY  SWINBURNE, 

SOMETIME  JUDGE  OF    THE    PnERQGATlVB  COURT  OF  TOXK. 

The  SeventR  Edition  j  with  tlie  valuable  Annotations  il- 
lustrative of  the  Subject  to  the  present  time.  By  the  late 
John  Joseph  Powell,  Esq.  Barrister  at  Law,  Author  of 
The  l.aw  of  Mortgages!  &c(  Prepared  for  the  Frets  bj 
James  Wakjb,  Esq.  Barrister  at  Law. 

In  Ttvo  Vols,  Sw.  Price  iSs,  in  Boards. 
The  present  PRACTICE  and  COSTS  in  thk 

HIGH  COURT  OP  CHANCERY; 
With  practical  Directions  and  Remarks  for  the  Guidance 
of  the  Solicitcy  in  the  conducting  of  a  Cause,  from  the  Com- 
niencement  to  its  Close.  And  also  in  conducting  other  Pro* 
ceediiigs  in  Matters  under  the  Jui'isdiction  of  the  Court,  or 
of  the  Lord  Chancellor  j  in  which  the  Practice  of  the  Court 
(and  particularly  hefore  the  Master)  is  fully  explained^  in  a 
manner  entirely  new  5  with  ah  Appendix,  containing  a  va* 
luahle  Collection  of  modem  Precedents,  in  necessary  use 
during  the  progress  of  a  Cause, 

By  S.  TURNER,  Solicitok. 
Third  Edition  ;   considerably  enlarged  and4mprpved,  "^ 
By  Rq9£AT    Hinds  Venables,  Esq. 
of  the  Six  Clerks'  Office. 
Also«  in  Svo.  price  3s.  in  Boards.     An  Epitomb  of  the 
^Practice  of  the  Court  of  Cuanck&y;    from  tlie  Com^ 
*mencement  of  the  Suit,  to  the  Decree  j    with  an  Appendix 
of  useful  Precedents       fir  S.  Turi^er,  Solicitor. 
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'^    Jjf  nr   very  targe    Boyfll    Octavo  Voh^fMT» 

ELEMENTS  OF  CONVEYANCING. 

To  which  are  prefixed,  an  Essay  on  the  Rise,  Progress^ 
tiA  pT'^sent  State  of  that  Science,  'ahd  on  its  Study  and 
Practice.  Including  a  Course  ot  Reading,  and  List  of  Book^ 

By  CHARLES -BARTOISr,  £s«. 

'  THE  FI R 9T  T^JLVMB  CONTAIN 8 

ITic  Study  and  Practice,  Way» 

The  Laws  respecting  Oifices 

Land  Dignities 

Advowsoas  Franchises. 

Tithes  Rents 

GocDOioos  Annuities,  &c. 

THE  SECOND  VOLUME  COXTMVft* 

.   Estates  in  Fee  Simple  Dower  . 

Fee  Tail  Jointure 

For  Life  ,  Terms  for  Years 

Curtesy 

TH%  THIU>  VOfcUHft  C0N!7XZN» 

Copyholds  Remainders  and  ReYcac-^. 
Customary  Estates  sionfr 

Conditions  Joint-tenancy    ^ 

Mortgages  Coparcenary,  &c. 

THE  FOUETK  VOLUME  CONTAINS 

Uses  and  Trusts  Release 

Agreements  Confinnation> 

Deeds  Assignment 

Fbo(FmetU  Defeazance 

Gift  Covenant  to  sfcand  rseised 

Grant  Bargain  and  Sale 

Exchange  Lease  and  Release 

Fartitioa  Dedaration  of  Uses,  &Cw 

THE  FIFTH  VOLUME  CONTAINS      ^ 

^g^:  Appointments  Devise 

*  .^Jvocations  Descent 

^.^•iRnej^  Table  of  Consanguinity 

^    '^'      Recoveries  Table  of  Descent 
Surrender 

THE  SIXTH  VOLUME  CONTAINS 

Addenda  of  fcases  Indcjt. 

Karnes  of  Ca&c$ 
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